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The  Honourable  R.  Roy  McMurtry,  Q.C., 
Attorney  General  for  Ontario 

Dear  Mr.  Attorney: 

Pursuant  to  section  2(1  )(a)  of  The  Ontario  Law  Reform  Commission 
Act,  the  Commission  undertook  a  detailed  study  of  the  law  concerning  the 
enforcement  of  judgment  debts  and  related  matters.  Our  consideration  of  this 
subject  has  covered  the  enforcement,  by  every  means,  of  money  judgments 
from  the  Supreme  Court,  the  county  and  district  courts,  the  small  c1  lims 
courts,  the  provincial  courts  (family  division)  and  the  Unified  Family  Court. 

The  Commission's  Report  on  the  Enforcement  of  Judgment  Debts  and 
Related  Matters  is  divided  into  several  Parts,  with  each  Part  to  be  published 
separately  when  the  Commission  completes  an  examination  of  the  various 
topics  involved.  The  Commission  has  now  completed  its  consideration  of  one 
segment  of  its  study  on  enforcement  matters  and  accordingly  has  the  honour 
to  submit  herewith  Part  I  of  its  Report. 
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CHAPTER  1  GENERAL  INTRODUCTION 


Generally  speaking,  successful  litigants  perceive  the  final  money 
judgment  of  the  court  as  the  termination  of  their  often  long,  arduous  and 
expensive  legal  travails.  Unfortunately,  however,  in  many  instances  it  takes 
only  a  short  period  of  time  for  them  to  become  totally  disabused  of  this  notion. 
Rather  than  marking  the  successful  completion  of  their  efforts  to  gain 
monetary  relief,  the  judgment  often  represents  only  the  beginning  of  a  more 
difficult  and  frustrating  experience  —  enforcing  the  judgment  to  obtain 
payment. 

The  subject  matter  of  this  Report  concerns  the  enforcement  of  judgment 
debts  by  unsecured  creditors.  The  Report  also  comprehends  other  matters 
related  to  the  enforcement  of  judgment  debts;  for  example,  we  shall  consider 
prejudgment  enforcement  remedies  as  well  as  the  invalidating  of  transactions 
entered  into  by  a  debtor  that  have  defeated  or  defrauded  his  creditors.  The 
Commission  believes  that  the  related  matters  have  a  sufficiently  intimate 
connection  with  the  enforcement  of  judgment  debts  to  warrant  treatment  in 
this  Report. 

Our  Report  is  the  culmination  of  a  detailed  study  undertaken  by  the 
Commission  of  the  substantive  law  and  procedural  rules,  as  well  as  the  actual 
practice,  concerning  the  enforcement  of  judgment  debts  and  related  matters. 
This  study  was  a  direct  response  to  substantial  deficiencies  in  the  existing 
enforcement  system  or,  to  put  it  more  accurately,  enforcement  systems;  for,  as 
we  shall  see,  there  is  no  single  system  comprehending  all  enforcement 
activities  in  Ontario.  The  deficiencies  and  vagaries  of  present  debtor-creditor 
law,  including  the  miscellany  of  enforcement  offices  responsible  for  its 
implementation,  have  bedevilled  the  process  of  judgment  debt  enforcement 
for  generations,  and  continue  to  frustrate  the  attempts  of  both  debtors  and 
creditors  to  understand  the  rights  and  remedies  available  to  them  under  the 
law.  The  often  ambiguous,  complex  and  archaic  state  of  debtor-creditor  law 
—  largely  the  result  of  uneven  and  haphazard  historical  growth  —  frequently 
serves  as  a  disincentive  for  creditors  to  enforce  a  judgment  debt;  in  some 
instances,  the  inadequacies  of  the  law  mask  the  very  existence  of  rights  and 
remedies  available  to  the  parties.  This  unsatisfactory  state  of  affairs  also 
affects  sheriffs,  small  claims  court  bailiffs  and  other  officials  responsible  for 
the  administration  of  the  enforcement  regime,  for  they  too  are  often 
hamstrung  in  their  attempts  to  bring  order  out  of  what  is  frequently  statutory 
and  regulatory  confusion. 

The  Commission's  Report  on  the  Enforcement  of  Judgment  Debts  and 
Related  Matters  is  divided  into  several  Parts,  with  each  Part  to  be  published 
separately  as  the  Commission  completes  its  consideration  of  the  various 
subjects  involved.  The  present  Part,  Part  I,  discusses  the  following  topics:  Part 
III  of  the  proposed  new  bankruptcy  Bill,1  dealing  with  the  orderly  payment  of 


1  Bill  C-12  (First  Session,  Thirty-second  Parliament,  29  Eliz.  II,  1980). 
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debts  for  "consumer  debtors";  instalment  payment  plans  and  stays  of 
enforcement  proceedings;  the  coordination  and  integration  of  all  enforcement 
activities  in  a  new  enforcement  office  under  the  supervision  of  the  sheriff;  and 
the  obtaining  of  information  concerning  the  debtor's  property  by  means  of 
public  register  searches,  questionnaires  and  examinations. 

Chapter  2  of  this  Part  deals  with  the  proposed  orderly  payment  of  debts 
scheme.  This  scheme  would  permit  certain  financially  overcommitted  debtors 
to  enter  into  an  instalment  payment  plan  in  respect  of  most  of  their  debts, 
thereby  precluding  creditors  from  enforcing  the  debts  through  traditional 
means.  Our  involvement  in  the  proposed  federal  orderly  payment  of  debts 
legislation  springs  from  the  intimate  relationship  between  that  legislation  and 
many  of  the  matters  discussed  in  our  Report.  Since  close  federal  and 
provincial  cooperation  is  essential  if  a  workable  orderly  payment  of  debts 
scheme  is  to  be  established,  the  Commision  commenced  its  own  study  of  the 
initial  federal  Bill.2  We  later  submitted  to  the  Attorney  General  for  Ontario 
our  Interim  Report  on  the  Orderly  Payment  of  Debts.  We  have  revised  the 
unpublished  Interim  Report  in  light  of  subsequent  federal  bankruptcy  Bills, 
and  our  conclusions  and  recommendations  now  appear  in  this  Report. 

In  Chapter  3  of  Part  I,  the  Commission  commences  its  detailed  review  of 
traditional  enforcement  measures  by  considering  the  organizational  and 
structural  framework  within  which  seizure,  garnishment,  equitable  execution 
and  other  enforcement  activities  take  place.  In  our  view,  many  of  the 
deficiencies  in  debtor-creditor  law  stem  directly  from  the  existence  of  parallel 
and  largely  uncoordinated  enforcement  offices  responsible  for  the  enforcement 
of  money  judgments  obtained  in  the  Supreme  Court,  the  county  and  district 
courts,  the  small  claims  courts,3  and  the  provincial  courts  (family  division). 

A  few  examples  will  illustrate  the  parallel  and  uncoordinated  nature  of 
the  enforcement  system  in  Ontario.  The  sheriff  assumes  responsibility  for  the 
enforcement  of  Supreme  Court  and  county  and  district  court  judgments  by 
means  of  a  writ  of  execution;  he  also  has  additional  jurisdiction  to  obtain  the 


Bill  C-60  (First  Session,  Thirtieth  Parliament,  23-24  Eliz.  II,  1974-75). 

With  respect  to  the  future  role  of  the  small  claims  courts  in  the  Municipality  of 
Metropolitan  Toronto,  see  The  Provincial  Court  (Civil  Division)  Project  Act,  1979,  S.O. 
1979,  c.  67.  The  Act,  except  ss.  3-7,  came  into  force  on  June  22,  1979,  the  day  it  received 
Royal  Assent.  Ss.  3-7  came  into  force  on  June  30,  1980.  The  Act  is  repealed  on  January  1, 
1983  (s.  10). 

The  Act  establishes  a  Provincial  Court  (Civil  Division)  to  take  the  place  of  the  small 
claims  courts  in  Toronto.  The  monetary  jurisdiction  is  $3,000,  rather  than  $1,000  as  in  the 
small  claims  courts.  The  Small  Claims  Courts  Act,  R.S.O.  1970,  c.  439,  and  the  rules  and 
regulations  thereunder  apply  except  insofar  as  they  are  inconsistent  with  the  new  Act  or  the 
rules  and  regulations  promulgated  under  it.  To  date,  there  are,  as  a  matter  of  substance,  no 
unique  enforcement  provisions  pertaining  to  the  Provincial  Court  (Civil  Division),  since 
O.  Reg.  470/80,  rr.  63  and  64,  the  enforcement  rules  made  under  The  Provincial  Court 
(Civil  Division)  Project  Act,  1979,  incorporate  by  reference  the  enforcement  provisions  of 
both  The  Small  Claims  Courts  Act  and  the  rules  of  procedure  made  thereunder. 

All  references  in  this  Report  to  the  small  claims  court  include  the  Provincial  Court 
(Civil  Division). 


proceeds  of  enforcement  in  the  hands  of  a  small  claims  court  bailiff.  However, 
the  sheriff  is  not  given  carriage  of  garnishment  proceedings  in  the  higher 
courts.  The  bailiff  assumes  responsibility  for  the  enforcement  of  small  claims 
court  judgments,  except  where  enforcement  against  land  is  concerned,  in 
which  case  the  small  claims  court  clerk  issues  an  execution  against  the 
debtor's  land  directed  exclusively  to  a  sheriff.  The  family  court  clerk  assumes 
responsibility  for  the  enforcement  of  provincial  court  (family  division)  support 
orders,  except  insofar  as  execution  against  real  and  personal  property  is 
concerned,  activities  undertaken  by  the  sheriff. 

The  existence  of  the  separate  enforcement  offices  and  personnel,  noted  in 
the  preceding  paragraph,  contrives  at  the  very  outset  to  promote  a  substantial 
degree  of  confusion  and  inefficiency  in  the  enforcement  of  judgment  debts. 
Accordingly,  the  Commission  will  examine  the  rationale  for  the  present 
administrative  and  organizational  framework  and  will  offer  recommendations 
for  the  establishment  of  a  new,  integrated  enforcement  office,  supervised  by 
the  sheriff,  and  responsible  for  virtually  all  enforcement  measures  in  respect  of 
all  judgments  from  all  court  levels  in  Ontario. 

The  Commission  will  devote  subsequent  Parts  of  the  Report  on  the 
Enforcement  of  Judgment  Debts  and  Related  Matters  to  such  matters  as  the 
seizure  and  sale  of  personal  property,  the  garnishment  of  income  and  other 
debts,  equitable  execution  and  charging  orders,  enforcement  against  interests 
in  land,  prejudgment  relief,  voidable  transactions,  and  the  distribution  of  the 
proceeds  of  enforcement.  To  one  degree  or  another,  each  of  these  topics 
illustrates  the  fragmented,  ambiguous,  incomplete  and  archaic  nature  of 
existing  debtor-creditor  law.  Without  canvassing  the  very  substantial  reform 
issues  to  be  covered  in  subsequent  Parts  of  our  Report,  a  number  of  examples 
bear  mention. 

With  respect  to  execution  against  personalty  and  garnishment,  a  creditor 
is  unable  to  obtain  access  to  all  types  of  property  belonging  to  his  debtor.  In 
addition,  there  is  an  overlap  between  execution  against  personalty  and 
garnishment  of  debts.  And,  with  respect  to  the  latter  remedy,  there  is  no 
general  provision  for  a  continuing  garnishment  order.  These  and  other 
difficulties  warrant  a  detailed  review  of  the  relevant  legislation,  regulations 
and  practice.  To  this  end,  we  shall  consider,  for  example,  the  applicable 
provisions  of  The  Execution  Act,4  The  Small  Claims  Courts  Act,5  The  Wages 
Act,6  and  the  Supreme  Court  of  Ontario  Rules  of  Practice.7 


4  R.S.O.  1970,  c.  152. 


5 


6 


R.S.O.  1970,  c.  439.  See,  also,  the  rules  of  procedure  under  the  Act:  R.R.O.  1970,  Reg. 
801. 

R.S.O.  1970,  c.  486. 


7  R.R.O.  1970,  Reg.  545.  The  Supreme  Court  of  Ontario  Rules  of  Practice  govern 
procedural  matters  in  both  the  Supreme  Court  and  the  county  and  district  courts,  since 
there  are  no  separate  rules  of  practice  for  the  latter  courts:  see  The  County  Courts  Act, 
R.S.O.  1 970,  c.  94,  s.  24,  and  r.770  of  the  Rules  of  Practice. 


With  respect  to  enforcement  against  interests  in  land,  the  operation  of  the 
writ  of  fieri  facias  as  a  general  lien,  binding  all  the  debtor's  land  without  any 
requirement  that  the  writ  be  registered  against  an  individual  parcel,  has 
created  a  host  of  serious  difficulties  for  purchasers,  vendors,  conveyancers  and 
others  involved  in  the  conveyancing  process.  Where  a  general  lien  encumbers 
a  debtor's  real  property,  the  solicitor  for  a  purchaser  or  mortgagee  must 
attempt  to  ascertain  whether  the  vendor  or  mortgagor  is  one  and  the  same  as  a 
debtor,  with  an  identical  or  similar  name,  against  whom  a  writ  of  fieri  facias 
has  been  delivered  to  the  sheriff.  The  substantial  expenditure  of  time  and 
money,  in  addition  to  the  frustration  attendant  upon  an  execution  search, 
reveal  significant  inadequacies  in  the  law. 

As  indicated  above,  our  Report  also  will  consider  prejudgment  remedies 
and  voidable  transactions.  Insofar  as  the  former  topic  is  concerned,  reference 
will  be  made,  for  example,  to  the  inadequacies  of  The  Absconding  Debtors 
Act,9  to  prejudgment  garnishment,9  to  injunctive  relief,  and  to  the  absence  of 
any  comprehensive,  systemic  statutory  response  to  the  needs  of  creditors 
concerned  with  the  preservation  of  their  debtors'  property  prior  to  judgment. 

Insofar  as  voidable  transactions  are  concerned,  the  Report  will  consider 
the  overlapping,  but  differing,  fraudulent  conveyance  provisions  in  both  The 
Fraudulent  Conveyances  Act10  and  The  Assignments  and  Preferences  Act" 
and  the  fraudulent  preference  provisions  in  the  latter  Act.  These  enactments, 
primarily  The  Fraudulent  Conveyances  Act,  are  historical  legacies  from 
Elizabethan  England,  and  often  are  more  notable  for  what  they  do  not  say 
about  voidable  transactions  than  for  what  they  do  say.  In  addition  to 
examining  the  considerable  gaps  and  conflicts  in  the  existing  law,  the 
Commission  will  review  the  fundamental  basis  of  the  legislation,  namely,  the 
"fraudulent"  intent  of  the  debtor  and,  in  some  circumstances,  of  the  debtor's 
transferee  as  well.  The  Commission  will  determine  the  extent  to  which 
voidable  transactions  legislation  should  continue  to  be  premised  on  the 
principle  of  fraudulent  intent,  as  opposed  to  the  actual  effect  of  the  transaction 
vis-a-vis  the  debtor's  creditors. 

In  the  final  Part  of  our  Report,  the  Commission  will  consider  The 
Creditors'  Relief  Act12  and  other  legislation  relating  to  priorities  and  to  the 
distribution  of  the  proceeds  of  enforcement.  This  portion  of  the  Report  will 
contain  a  discussion  of  the  different  distribution  regimes  that  now  exist  in  the 
small  claims  courts,  on  the  one  hand,  and  in  the  higher  courts,  on  the  other. 
The  Commission  will  recommend  a  comprehensive  and  equitable  system  for 
the  distribution  of  the  proceeds  of  enforcement  from  all  court  levels. 


9  R.S.0. 1970,  c.  2. 

9  See  The  Small  Claims  Courts  Act,  R.S.O.  1970,  c.  439,  s.  151,  repealed  by  The  Small 
Claims  Courts  Amendment  Act,  1977,  S.O.  1 977,  c.  52,  s.  16. 
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R.S.O.  1970,  c.  182. 

11  R.S.O.  1970,  c  34.  See,  for  example,  s.  4(1). 

12  R.S.O.  1970,  c.  97. 


The  Commission  began  this  General  Introduction  with  the  proposition 
that  the  development  of  enforcement  law  generally  has  been  haphazard  and 
uncertain.  The  result  has  been  a  frequent  plea  for  reorganization,  rational- 
ization and  reform.  We  wish  to  associate  ourselves  with  this  plea.  But,  in  doing 
so,  we  do  not  harbour  the  naive  belief  that  the  outcome  of  any  change,  whether 
radical,  systemic  or  otherwise,  necessarily  will  resolve  many  of  the 
fundamental  problems  that  plague  the  enforcement  of  judgment  debts.  For 
many  of  the  basic  problems  are  not  essentially  legal  in  nature,  although  they 
more  or  less  do  respond  at  some  level  to  legal  engineering:  the  fundamental 
problems  are  economic  and  social.  Trite  as  it  may  sound,  it  is  nonetheless 
essential  to  recognize  fully  the  inherent  limitations  of  any  legal  system.  A 
credit-oriented  consumer  society  inevitably  will  find  a  segment  of  the 
population  bereft  of  money  and  assets  and  unwilling  or  unable  to  repay 
burdensome,  long-standing  debts.  To  the  extent  that  some  creditors  stimulate 
and  encourage  an  insatiable,  and  in  some  cases  self-destructive,  demand  for 
credit,  without  the  debtor  giving  up  something  of  value  in  return,  they  are 
partly,  perhaps  even  largely,  the  authors  of  their  own  financial  misfortune. 
Under  these  circumstances,  the  law  may  not  be  able  to  extricate  them  fully 
from  their  predicament.  And  even  where  persons  become  creditors  involuntar- 
ily —  where,  for  example,  they  have  successfully  litigated  a  negligence  action 
—  they  must,  perforce,  accept  their  debtors  as  they  find  them,  sometimes 
without  assets  of  any  real  value.  The  law  itself  cannot  reverse  this  picture. 

In  our  view,  the  case  has  not  been  made  for  a  total,  fundamental 
reorganization  of  the  enforcement  of  judgment  debts  system.  We  believe  that 
many  of  the  critical  issues  raised  by  solicitors  and  laymen  knowledgeable  in 
the  field  are  amenable  to  a  less  sweeping  solution  than  that  proposed  in  several 
other  jurisdictions.  To  those  who  decry  this  approach  —  to  those  who  view  it  as 
yet  further  "piecemeal"  change  —  it  may  be  said  that  a  system  in  need  of 
reform  is  not  necessarily  a  system  completely  lacking  in  virtue.  The  basic 
tenets  may  be,  as  here,  essentially  sound  and  worth  preserving. 

Our  proposals  in  this  Report  reflect  the  views  propounded  above.  In  brief, 
we  recommend  that  new  legislation  should  establish  a  reorganized,  compre- 
hensive and  coordinated  enforcement  system,  integrating  virtually  all 
enforcement  measures  under  a  single  new  statutory  regime.  At  the  heart  of 
this  enforcement  regime  should  be  a  new  enforcement  office  under  the 
supervision  and  control  of  the  sheriff.  This  office  should  be  responsible  for  the 
administration  of  a  new  body  of  law  concerning  the  enforcement  of  judgment 
debts  to  be  proposed  by  the  Commission  in  this  Report.  To  the  greatest  extent 
possible,  uniform  statutory  and  regulatory  provisions  should  govern  the 
enforcement  of  money  judgments  from  every  court  level;  exceptions  to  this 
general  rule  should  be  countenanced  only  where  clearly  warranted  in  all  the 
circumstances. 

Having  set  forth  the  general,  basic  proposals,  it  remains  for  us  to  turn  our 
attention  to  the  organizational,  substantive  and  procedural  reform  issues 
relating  to  the  enforcement  of  judgment  debts. 


CHAPTER  2  THE  ORDERLY  PAYMENT  OF 

DEBTS  AND  INSTALMENT 
PAYMENT  PLANS 

1.      INTRODUCTION 

At  the  present  time  in  Ontario,  there  is  no  effective,  comprehensive 
scheme  for  the  orderly  payment  of  debts  to  assist  an  overcommitted  debtor.  A 
debtor,  trapped  by  the  overextension  of  credit  and  in  need  of  debt  counselling, 
does  not  enjoy  a  full  range  of  alternatives  whereby,  in  a  systematic  way,  he 
first  may  repay  in  realistic  instalments  all  or  part  of  his  existing  debts,  and 
then  reorganize  his  financial  affairs  for  the  future. 

Part  X  of  the  present  Bankruptcy  Act,1  which  provides  for  the 
consolidation  of  debts2  for  the  benefit  of  insolvent  debtors,  has  never  been 
brought  into  force  in  this  Province.  Ontario  has  relied  upon  the  consolidation 
provisions  of  The  Small  Claims  Courts  Act3  and,  more  recently,  upon  the 
consensual  arrangements  that  may  be  made  under  the  Credit/Debt 
Counselling  Program  of  the  Ministry  of  Community  and  Social  Services.  The 
limitation  of  the  Ontario  legislation  to  consolidation  alone  lies  in  the  fact  that 
the  legislative  jurisdiction  of  the  Province  constitutionally  must  end  where 
insolvency  begins.4  This  constitutional  impediment  accounts  for  the  absence  of 
any  possible  provincial  legislative  scheme  of  composition,  that  is,  payment  and 
acceptance  of  less  than  the  total  amount  due.  It  should  be  added,  moreover, 
that  Part  X  of  the  Bankruptcy  Act  is  likewise  limited  to  consolidation  and  has 
no  provision  for  composition,  although  there  is  no  constitutional  reason  for  this 
restriction.  Other  provincial  and  territorial  jurisdictions5  have  made  Part  X  of 
the  Bankruptcy  Act  the  basis  for  the  provincial  administration  of  programmes 
for  counselling  and  the  orderly  payment  of  debts  but,  again,  without  the 
benefit  of  jurisdiction  to  make  composition  arrangements. 

On  May  5,  1975,  proposed  new  bankruptcy  legislation,  Bill  C-60,6  was 
introduced  in  Parliament.  This  legislation,  intended  to  repeal  the  present 
Bankruptcy  Act,  would  have  replaced  the  consolidation  provisions  of  Part  X  of 
that  Act  and  would  have  provided  in  their  stead  for  both  consolidation  and 
composition  arrangements  for  the  consumer  debtor  under  a  new  Part  III.  The 
fundamental  purpose  of  Part  III  was  to  provide  overcommitted  debtors  with 
an  alternative  to  bankruptcy  by  permitting  them  to  discharge  their  financial 
obligations  through  a  simple  and  expeditious  scheme. 


1  R.S.C.  1970,  c.  B-3. 


4 


5 


Consolidation  of  debts  refers  to  the  payment  by  instalments  of  the  total  amount  due. 

R.S.O.  1970,  c.  439,  ss.  156-63.  Reference  also  should  be  made  to  the  instalment  payment 
provisions  of  The  Wages  Act,  R.S.O.  1970,  c.  486,  s.  8.  But  these  provisions  apply  only 
"(w]here  a  garnishment  order  has  been  made  against  the  debtor"  (s.  8(1)).  See  infra,  this 
Chapter,  Section  8(b)(ii)a. 

See  The  British  North  America  Act,  1867,  30  &  31  Vict.,  c.  3,  s.  91(21),  providing  that 
"Bankruptcy  and  Insolvency"  form  part  of  the  exclusive  legislative  authority  of  the 
Parliament  of  Canada. 

British  Columbia,  Alberta,  Saskatchewan,  Manitoba,  Nova  Scotia  and  the  Northwest 
Territories. 


6  Bill  C-60  (First  Session,  Thirtieth  Parliament,  23-24  Eliz.  II,  1974-75). 

[7] 
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After  a  series  of  negotiations  between  the  federal  government  and  the 
provinces,  including  Ontario,  the  Ontario  Law  Reform  Commission  became 
interested,  although  not  directly  and  formally  involved,  in  the  developments 
and  discussions  pertaining  to  Part  III  of  Bill  C-60.  This  interest  was  generated 
by  the  critical  relationship  between  the  proposed  federal  orderly  payment  of 
debts  scheme  and  the  matters  comprehended  by  our  Project  on  the 
Enforcement  of  Judgment  Debts.  Representatives  of  the  Commission  met 
informally  with  representatives  of  the  federal  Department  of  Consumer  and 
Corporate  Affairs,  and  attended,  as  observers,  a  federal-provincial  Conference 
on  Consumer  Debtor  Arrangements  in  Ottawa  on  July  1 2, 1 976. 

It  was  abundantly  clear  that,  although  the  subjects  of  bankruptcy  and 
insolvency  fall  under  federal  legislative  jurisdiction,  many  aspects  of  Part  III 
touched  upon  matters  within  provincial  jurisdiction,  and  that  close  federal  and 
provincial  cooperation  would  be  essential  if  an  effective,  workable  scheme  for 
the  orderly  payment  of  debts  were  to  be  established.  Accordingly,  the 
Commission  commenced  its  own  study  of  all  aspects  of  an  orderly  payment  of 
debts  scheme  and,  more  particularly,  the  proposed  Part  III  of  Bill  C-60,  an^ 
on  July  21,  1976,  we  submitted  to  the  Attorney  General  for  Ontario  our 
Interim  Report  on  the  Orderly  Payment  of  Debts.1  The  Interim  Report  dealt 
with  one  facet  of  our  larger  Project  on  the  Enforcement  of  Judgment  Debts: 
establishing  a  comprehensive,  administrative  scheme  to  assist  the  overcom- 
mitted  small  debtor.  The  Interim  Report  put  forth  recommendations  for 
amendments  to  be  made  by  the  Parliament  of  Canada  to  Part  III  of  the 
proposed  new  bankruptcy  legislation.  We  decided  to  proceed  separately  with 
this  topic  because,  at  the  time,  the  federal  Department  of  Consumer  and 
Corporate  Affairs  was  reconsidering  Part  III  and  wished  to  take  into  account 
the  views  of  interested  parties. 

Following  the  submission  of  our  Interim  Report,  representatives  of  the 
Commission  met  with  various  Ontario  government  officials  seized  with  the 
task  of  formulating  Ontario's  official  policy  toward  Part  III.  Thereafter  our 
involvement  in  the  consideration  of  the  orderly  payment  of  debts,  and  of  Part 
III  of  Bill  C-60,  came  to  a  temporary  close. 

Bill  C-60  did  not  proceed  beyond  first  reading.  After  hearings  and 
consideration  by  the  Senate  Committee  on  Banking,  Trade  and  Commerce, 
and  after  a  Committee  Report  on  Bill  C-60,  a  new  Senate  Bill,  Bill  S- 11,*  was 
introduced  to  replace  Bill  C-60.  Subsequent  to  the  introduction  of  Bill  S-ll, 
three  other  bankruptcy  Bills  were  tabled.9  The  legislation  proposed  in  these 
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In  our  Interim  Report  and  in  this  Report,  the  terms  "orderly  payment  of  debts", 
"consumer  arrangements"  and  "Part  III  arrangements"  are  used  interchangeably,  except 
where  otherwise  clear  from  the  context.  Moreover,  these  terms  are  used  in  contradistinction 
to  "instalment  payment  plans"  and  "consolidation  orders",  particularly  in  Section  8  of  this 
Chapter. 

Bill  S-ll  (Third  Session,  Thirtieth  Parliament,  26-27  Eliz.  II,  1977-78).  This  Bill  was 
introduced  in  the  Senate  on  March  21,  1978,  and  received  second  reading  on  April  4,  1978. 
It  did  not  receive  third  reading.  Part  III  of  Bill  S-l  1  dealt  with  arrangements  for  consumer 
debtors. 

Bill  S-14  (Fourth  Session,  Thirtieth  Parliament,  27-28  Eliz.  II,  1978-79),  Bill  S-9  (First 
Session,  Thirty-first  Parliament,  28  Eliz.  II,  1979)  and  Bill  C-12  (First  Session,  Thirty- 
second  Parliament,  29  Eliz.  II,  1980).  Neither  Bill  S-14  nor  Bill  S-9  received  third  reading. 


three  Bills  effected  many  substantial  changes  in  respect  of  the  orderly 
payment  of  debts  scheme  set  out  in  Bill  C-60.  As  a  result  of  these  changes, 
many  of  them  incorporating  recommendations  proposed  in  our  Interim 
Report,  the  Commission  decided  to  review  the  proposals  made  in  that  Report. 
The  present  Chapter  is  a  result  of  this  review.  In  this  Chapter  we  shall  again 
make  recommendations  for  changes  to  Part  III  of  the  present  Bill,  Bill  C-12, 
which  we  hope  will  be  effected  by  appropriate  federal  legislation. 


2.      EXISTING  PROVINCIAL  INVOLVEMENT  IN  THE  ORDERLY 
PAYMENT  OF  DEBTS  AND  IN  CREDIT  COUNSELLING 

As  indicated  earlier,  while  Part  III  of  Bill  C-12  is  proposed  federal 
legislation,  being  a  matter  concerning  ''Bankruptcy  and  Insolvency"  under 
The  British  North  America  Act,  1867,  many  aspects  of  it  touch  upon  matters 
that  are  under  provincial  jurisdiction.  Three  provincial  ministries  are  involved: 
the  Ministry  of  the  Attorney  General,  which  is  responsible  for  the 
administration  of  the  small  claims  courts;  the  Ministry  of  Community  and 
Social  Services,  which  subsidizes  a  provincial  debtor  counselling  service;  and 
the  Ministry  of  Consumer  and  Commercial  Relations,  which  maintains  a 
general  interest  in  debtor  and  creditor  relations.  To  place  our  proposed  scheme 
for  the  orderly  payment  of  debts  in  some  perspective,  a  brief  indication  of 
existing  provincial  programmes  is  warranted. 

(a)    The  Small  Claims  Court 

A  start  already  has  been  made  towards  helping  the  overcommitted  debtor 
through  the  services  of  the  small  claims  courts  in  Ontario.  Since  legislation 
enacted  in  1950,10  an  order  may  be  made  in  the  small  claims  court  (formerly 
called  the  division  court)  for  consolidation  of  more  than  two  small  claims  court 
judgment  debts,  so  that  the  debtor  can  make  periodic  payments  into  court  to 
be  distributed  pro  rata  among  his  judgment  creditors.11  The  Small  Claims 
Courts  Act  provides  generally  for  a  stay  of  garnishment  and  other  proceedings 
subsequent  to  judgment,  except  an  execution  against  the  debtor's  land,  once  a 
consolidation  order  is  in  force.12  A  debtor  who  is  the  beneficiary  of  a 
consolidation  order  may  apply  to  a  judge  for  a  stay  of  proceedings,  either 
before  default  or  within  ten  days  after  default.13  It  has  been  suggested  that  the 
debtor's  right  to  apply  for  a  stay  of  proceedings  was  adopted  so  that  "the 
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Bill  C-12,  Part  III  of  which  appears  as  an  Appendix  to  this  Report,  received  first  reading  on 
April  16,  1980.  Again,  Part  III  deals  with  arrangements  for  consumer  debtors  and  is 
therefore  the  direct  lineal  descendant  of  Part  III  of  Bill  C-60,  Bill  S-ll,  Bill  S-14  and  Bill 
S-9. 

See  The  Division  Courts  Act,  1950,  S.O.  1950,  c.  16,  ss.  156-62.  This  statute  repealed  the 
then  existing  Division  Courts  Act,  R.S.O.  1937,  c.  107,  and  amendments  thereto,  and 
provided  a  new  Division  Courts  Act. 

11  See,  now,  The  Small  Claims  Courts  Act,  R.S.O.  1970,  c.  439,  s.  156(1).  See  infra,  this 
Chapter,  Section  8(a). 

12  The  Small  Claims  Courts  Act,  supra,  note  1 1 ,  s.  1 6 1  ( 1 ) .    S.  1 6 1  ( 1 )  is,  however,  subject 
to  the  default  provisions  of  s.  161(2). 

13  Ibid.,  s.  160. 
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debtor  could  protect  himself  in  cases  of  default";  for  example,  where  he 
"anticipates  default  or  commits  default".14  In  addition,  The  Small  Claims 
Courts  Act  empowers  the  court  to  order  instalment  payments  where,  for 
example,  the  debtor  cannot  immediately  pay  his  judgment  debt  in  full.15 
Whereas  a  consolidation  order  contemplates  a  more  comprehensive  scheme 
designed  to  deal  with  all  of  the  debtor's  small  claims  court  judgment  debts  at 
once,  the  instalment  payment  provisions  relate  to  individual  judgment  debts, 
without  reference  to  the  debtor's  other  liabilities. 

In  our  Report  on  Administration  of  Ontario  Courts,™  we  discussed  the 
Office  of  the  Referee  of  the  Small  Claims  Court  in  the  Judicial  District  of 
York.  The  Referee's  Office  was  established  in  1958  on  an  informal  basis 
without  legislative  authority,  to  assist  judges  in  the  administration  of  the 
consolidation  order  services  of  the  division  court.  At  present,  there  are  three 
aspects  to  the  Referee's  role:  he  helps  to  arrange  consolidation  schemes 
sanctioned  by  sections  156-63  of  The  Small  Claims  Courts  Act;  he 
administers  instalment  payment  plans  under  sections  102  and  131(8)  of  that 
Act;  and  he  helps  parties  arrive  at  a  purely  informal  consensual  agreement  for 
the  periodic  payment  of  their  debts.  Unless  the  parties  agree,  however,  the 
Referee  cannot  administer  the  partial  payment  of  the  debts  in  full  satisfaction 
of  the  obligation,  an  arrangement  by  way  of  composition;  nor  can  he  consider 
claims  by  creditors  who  are  not  judgment  creditors. 

In  the  Report  on  Administration  of  Ontario  Courts,  we  recommended 
that  the  Office  of  the  Referee  should  be  established  on  a  firm  legislative 
foundation,  and  that  its  functions  should  be  expanded.17  The  establishment  of 
this  Office,  as  a  statutory  creation,  was  subsequently  effected  in  1977  by 
legislation  amending  The  Small  Claims  Courts  Act}%  In  1979,  the  role  of  the 
Referee  was  further  clarified  by  a  regulation  passed  under  that  Act.19 

While  at  a  later  juncture  in  this  Chapter  we  shall  deal  specifically  with 
Part  III  of  Bill  C-12,  and  shall  set  forth  our  own  proposals  for  its  amendment 
by  Parliament,  it  will  be  obvious  that  the  federal  orderly  payment  of  debts 
scheme,  if  enacted,  would  overlap  considerably  with  the  existing  legislation 
relating  to  consolidation  orders  under  The  Small  Claims  Courts  Act.  It  is  true 
that  the  substantive  and  procedural  rules  with  respect  to  Part  III  arrange- 
ments and  small  claims  court  consolidation  orders  are  not  identical.  Yet,  the 
question  inevitably  arises:  should  these  two  schemes,  both  designed  in  some 


14  Davies,  McKeon's  Small  Claims  Court  Handbook  (3d  ed.,  1975),  at  160. 

15  See  The  Small  Claims  Courts  Act,  supra,  note  1 1,  ss.  102(1)  and  131(8).  See  infra,  this 
Chapter,  Section  8(b)(i). 

16  Ontario  Law  Reform  Commission,  Report  on  Administration  of  Ontario  Courts,  Part  III 
(1973),  at  364. 

17  Ibid.,  at  360. 

18  See  The  Small  Claims  Courts  Amendment  Act.  1977,  S.O.  1977,  c.  52,  ss.  3  and  20.  See 
infra,  this  Chapter,  Section  9. 

19  See  O.  Reg.  209/79,  adding  r.  69a  to  R.R.O.  1 970,  Reg.  801 .  R.  69a  reads  as  follows: 

69a. -( 1 )  A  referee  shall  perform  such  duties  and  functions  of  an  advisory  nature 
as  may  be  directed  by  a  judge  for  the  purpose  of  assisting  the  judge  in  the 
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fashion  to  assist  the  overcommitted  debtor,  coexist?  The  Commission  will 
return  to  this  matter  below.20 

(b)     Debtor  Counselling 

During  the  last  three  decades,  Canada  has  moved,  to  a  great  extent,  from 
a  cash  economy  to  a  credit  economy.  One  recent  writer  has  stated  that  the 
"volume  of  outstanding  commercial  credit  has  steadily  grown,  rising  from  less 
than  $1  billion  in  1949  to  almost  $19  billion  in  1975.  Put  in  another  way,  the 
increase  has  been  from  $77  per  capita  in  1 949  to  $825  per  capita  in  1 975".21 

As  consumers  became  more  reliant  on  credit,  many  became  so 
overcommitted  that  they  could  not  meet  their  obligations  when  they  came  due. 
As  a  result,  several  provinces  enacted  remedial  legislation.  Alberta  was  the 
first  province  to  attempt  to  provide  a  comprehensive  programme.22  Prior  to  the 
Depression,  it  began  to  offer  debtors  assistance  in  working  out  a  payment  plan 
and,  at  the  same  time,  offered  them  credit  counselling.  However,  the  Supreme 
Court  of  Canada  held  that  the  provincial  legislation  establishing  this 
programme  could  refer  only  to  insolvent  debtors  and,  therefore,  that  it  was  in 
pith  and  substance  bankruptcy  and  insolvency  legislation.  The  Court  held  that 
the  Alberta  legislation  was  ultra  vires12,  because  the  Alberta  Legislature  did 
not  have  legislative  authority  over  matters  dealing  with  bankruptcy  and 
insolvency.  The  federal  government  recognized  the  need  for  such  a 
programme  and  thus  passed  Part  X  of  the  Bankruptcy  Act,14  which  permitted 
some  delegation  of  authority  to  provinces  wishing  to  deal  with  consumer 
debtors. 

As  already  indicated,  Ontario  is  one  of  the  provinces  in  which  Part  X  is 
not  in  force.  Unlike  most  of  the  other  provinces,  which  have  attempted  to  offer 
counselling  services  while  working  out  payment  plans  as  authorized  by  Part  X, 
Ontario  has  relied  on  a  more  limited  scheme:  debtors  can  work  with  non-profit 
counselling  organizations  in  reaching  a  consensual  agreement  with  creditors 
regarding  payment.   The  non-judgment  debtor,   however,   is   not  given 


20 


performance  of  his  duties,  and  without  limiting  the  generality  of  the  foregoing,  where 
a  judge  so  directs,  a  referee  shall, 

(a)  conduct  pre-trial  hearings  in  an  effort  to  settle  matters  in  dispute 
between  the  parties;  and 

(b)  conduct  judgment  summons  hearings. 

(2)  A  referee  shall  not  make  a  final  decision  in  any  matter  referred  to  him  but 
shall  report  his  findings  and  recommendations  in  the  matter  to  the  judge. 

See  infra,  this  Chapter,  Section  8(a). 


21  Puckett,  "On  words  of  advice  to  borrowers"  (1976),  83  The  Canadian  Banker  and  ICB 
Review  8.  More  recent  figures  indicate  that  the  dollar  value  of  outstanding  credit  now 
exceeds  $30  billion. 


22 


23 


See  The  Orderly  Payment  of  Debts  Act,  S.A.  1959,  c.61 . 

Reference  Re  Validity  of  The  Orderly  Payment  of  Debts  Act,  1959  (Aha.),  c.  61,  [1960] 
S.C.R.  571,23D.L.R.(2d)449. 

24  Part  X  was  enacted  as  part  of  An  Act  to  amend  the  Bankruptcy  Act,  S.C.  1966-67,  c.  32, 

s.22. 
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protection  against  legal  action  by  creditors  as  would  be  the  case  under  a  small 
claims  court  consolidation  or  instalment  order  or  a  Part  X  scheme.25  Ontario 
did  not  require  a  delegation  of  authority  to  offer  this  type  of  counselling 
programme,  and  so  Ontario  has  helped  to  develop  such  programmes  in  many 
communities  throughout  the  Province. 

The  first  debtor  counselling  programme  was  the  Credit  Counselling 
Service  of  Metropolitan  Toronto.  This  programme  was  established  in  1965 
after  Toronto  social  workers  and  credit  grantors  had  worked  together  to  raise 
initial  funds.  Soon  after  its  creation,  the  Ministry  of  the  Attorney  General 
awarded  the  programme  a  three  year  grant  of  $60,000.  The  federal 
government  immediately  decided  to  help  support  this  effort  by  agreeing  to  pay 
half  of  the  grant. 

In  1966,  the  Ontario  Legislative  Assembly  passed  The  Consumer 
Protection  Bureau  Act,  1966,26  which  established  the  Consumer  Protection 
Bureau  as  a  branch  of  the  then  Department  of  Financial  and  Commercial 
Affairs,  later  the  Ministry  of  Consumer  and  Commercial  Relations.27  Section 
l(2)(b)28  of  the  Act  provided  that  the  Bureau  should  "promote  and  assist 
existing  counselling  services  in  respect  of  consumer  credit".  In  1971,  this 
programme  was  transferred  to  what  is  now  the  Ministry  of  Community  and 
Social  Services.  The  provincial  government  has  limited  its  involvement  in  this 
programme  to  funding  sixty  percent  of  the  operating  budgets  of  the  various 
counselling  centres.  Part  of  the  remaining  expenses  is  paid  by  the  federal 
government  and  part  is  covered  by  donations  from  organizations,  credit 
grantors  and  individuals. 

Counselling  services  not  only  assist  debtors  to  work  out  their  existing 
financial  problems,  but  also  serve  an  important  educative  function  in  helping 
debtors  recognize  their  difficulties  and  thus  avoid  becoming  overcommitted.  In 
our  view,  the  ultimate  success  of  an  orderly  payment  of  debts  scheme  depends 
in  large  measure  on  offering  counselling  services  as  an  integral  part  of  any 
payment  plan.29 

3.     THE  ORDERLY  PAYMENT  OF  DEBTS  AND  THE 
ENFORCEMENT  OF  JUDGMENT  DEBTS 

(a)    Interrelationship 

An  orderly  payment  of  debts  scheme,  and  the  traditional  methods  by 
which  judgment  debts  are  enforced,  form  two  critical  facets  of  a  comprehen- 


25  Instalment  payment  provisions  also  exist  in  The  Wages  Act,  R.S.O.  1970,  c.  486,  s.  8. 
However,  they  are  quite  narrow  in  scope,  applying  only  "[w]here  a  garnishment  order  has 
been  made  against  the  debtor"  (s.8(l )).  See  infra,  this  Chapter,  Section  8,  particularly 
Section  8(b)(ii)a. 

26S.O.  1966,  c.  24. 

27  See  The  Government  Reorganization  Act,  1972,  S.O.  1972,  c.  1,  s.  36. 

28  This  section  was  repealed  by  The  Consumer  Protection  Bureau  Amendment  Act,  1973, 
S.O.  1973,  c.  8,  s.  1. 

29  See  infra,  this  Chapter,  Section  4(1). 
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sive  debt  collection  regime.  However,  in  the  main,  they  are  intended  to 
operate,  at  least  at  the  purely  functional  and  administrative  level,  as 
essentially  separate  and  distinct  components.  While  we  shall  return  to  this 
matter  below,  reference  should  be  made  here  to  section  71  of  Bill  C-12,  the 
stay  of  proceedings  provision,  since  the  principle  behind  this  section  illustrates 
the  intended  role  of  Part  III  in  the  provincial  debt  collection  system.  Section 
71(1),  the  major  provision,  reads  as  follows: 

71.-(1)  Subject  to  subsections  (2)  and  (5),  no  creditor  who  would  have  an 
admissible  claim  pursuant  to  section  76  if  an  arrangement  were  made  may,  from 
the  date  of  the  proposed  arrangement,  exercise  a  remedy  against  the  debtor  or  his 
property  or  institute  or  continue  a  proceeding  for  the  recovery  of  a  debt  from  the 
debtor  until 

(a)  the  proposed  arrangement  is  withdrawn  or  rejected;  or 

(b)  the  court,  on  application,  so  allows,  in  which  case  the  remedy  may 
be  exercised  or  the  proceeding  may  be  instituted  or  continued 
subject  to  such  terms  and  conditions  as  the  court  may  impose. 

Leaving  aside  the  exceptions  to  subsection  (1),  it  is  apparent  that,  from 
the  "date  of  the  proposed  arrangement"30  and  until  the  happening  of  the 
stipulated  events,  the  creditors  with  admissible  claims31  may  not  exercise  any 
of  the  traditional  methods  of  debt  recovery  against  the  debtor.  As  a  general 
proposition,  the  debtor's  acceptance  of  the  "proposed  arrangement"  prepared 
by  the  Administrator  marks  the  precise  moment  at  which  these  methods,  as  a 
result  of  a  stay  of  enforcement  proceedings,  are  of  no  avail  to  most  creditors. 
Therefore,  consumer  arrangements  and  traditional  enforcement  measures 
cannot  coexist,  unless  the  creditor  seeking  redress  falls  within  one  of  the 
exceptions  or  limitations  to  the  general  rule  enumerated  in  section  71(2)  and 
(5). 

Most  of  the  exceptions  are  quite  narrow  in  scope,32  permitting  stipulated 
creditors  to  take  certain  remedial  steps  for  very  limited  purposes.  To  this 
extent,  it  is  indeed  true  that  Part  III  and  certain  enforcement  activities  outside 
Part  III  may  mutually  coexist.  In  addition,  the  court  may  accede  to  a 
creditor's  application  under  section  71(1  )(b)  for  a  partial  exercise  of  a 
traditional  remedy  against  the  debtor.  Again,  to  the  extent  that  the  creditor  is 
otherwise  bound  by  section  71(1),  there  is  some  coexistence  with  respect  to  the 
operation  of  Part  III  and  the  remedy  ordered  by  the  court. 


30 


31 


32 


This  phrase  refers  to  the  date  when  a  debtor,  eligible  to  enter  into  a  consumer 
arrangement,  indicates  his  acceptance  of  the  terms  of  a  "proposed  arrangement'1  prepared 
by  the  Administrator.  See  ss.  63  and  68(  1 )  of  Bill  C- 1 2. 

In  Section  4(e)  of  this  Chapter,  we  shall  recommend  that,  except  for  special  provisions 
regarding  secured  creditors  (see  infra,  this  Chapter,  Section  4(f)),  a  claim  should  be 
admissible  for  any  debt  to  which  the  debtor  was  subject  at  the  date  of  the  application  for  the 
arrangement  where  the  debt  is  payable  immediately  or  at  a  future  time,  and  where  it  is 
liquidated,  certain,  secured  or  unsecured. 

There  were,  however,  potentially  more  exceptions  under  Bill  S-14  than  under  Bill  S-ll. 
S.  71(2)  of  Bill  S-ll  provided  that,  "[u]nless  the  court,  on  application,  otherwise  orders", 
s.  71(1),  the  stay  of  proceedings  provision,  would  not  operate  to  prevent  creditors  from 
exercising  a  remedy  against  the  debtor  or  his  property.  In  s.  71(2)  of  Bill  S-14,  the  phrase 
quoted  above  was  deleted  and  the  phrase  does  not  appear  in  the  subsequent  Bills. 
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Another  aspect  of  coexistence  occurs,  of  course,  where  the  debtor  is  faced 
with  creditors  who  have  admissible  claims  under  Part  III,  as  well  as  with 
creditors  who,  having  no  such  claims,  must  remain  outside  the  purview  of  any 
arrangement.  Given  the  statutory  inadmissibility  and  exclusion  of  some  types 
of  claim,  a  debtor  under  a  consumer  arrangement  may  still  have  to  account  to 
others  whose  enforcement  or  collection  activities  have  not  been  stayed.33 

However,  as  a  general  proposition  it  may  be  stated  that,  under  the 
proposals  recommended  in  this  Chapter,  most  creditors  would  be  bound  by  the 
proposed  stay  of  proceedings  provision.  Moreover,  where  a  claim  that  is 
unliquidated,  contingent,  or  litigious,  and  therefore  inadmissible  under  the 
scheme  to  be  proposed  in  this  Chapter,  has  been  reduced  to  certainty,  an 
application  may  be  made  immediately  by  either  the  debtor  or  the  creditor  to 
integrate  the  claim  into  the  existing  arrangement.  Once  integrated,  the 
creditor  would  be  subject  to  the  stay  of  proceedings  provision,  and  accordingly 
would  be  barred  from  exercising  any  traditional  enforcement  remedies  against 
the  debtor. 

(b)    Informing  the  Debtor 

Another  matter  relating  to  the  nexus  between  consumer  arrangements 
and  traditional  enforcement  measures  concerns  the  type  of  consumer 
arrangement  information  available  to  debtors  and  the  point  at  which  this 
information  is  conveyed  to  them.  A  conceptually  sound  orderly  payment  of 
debts  scheme  would  be  of  minimal  practical  utility  where  adequate 
information  concerning  its  existence  is  absent.  Accordingly,  the  Commission 
recommends  that  where  a  creditor  seeks  to  invoke  any  of  the  traditional  modes 
of  enforcement,  the  material  served  on  the  debtor,  as  part  of  such 
enforcement,  ought  to  include  information  respecting  the  orderly  payment  of 
debts  scheme  adopted  for  Ontario.34  Moreover,  as  a  further  means  by  which  a 
debtor  may  become  apprised  of  the  scheme,  personnel  in  the  proposed  new 
enforcement  office35  should  also  refer  the  debtor  to  the  consumer  arrangement 
office  upon  receiving  the  debtor's  questionnaire  disclosing  his  assets  and 
liabilities,  or  upon  conducting  a  judgment  debtor  examination.36 


33 


See  infra,  this  Chapter,  Section  4(e).  As  indicated  therein,  the  Commission  proposes  a 
more  restrictive  category  of  claims  that  may  be  admissible,  when  compared  with  successive 
bankruptcy  Bills.  But  since  we  exclude  only  unliquidated,  contingent  and  litigious  claims 
from  admissibility  —  and,  concerning  litigious  claims,  only  if  they  represent  unliquidated  or 
uncertain  debts  —  the  nature  of  the  remedies  to  be  exercised  against  the  debtor  by  creditors 
having  such  claims  would  necessarily  be  quite  severely  circumscribed.  To  this  extent,  then, 
there  would  be  few  instances  where  the  orderly  payment  of  debts  scheme  and  traditional 
enforcement  activities  would  operate  in  respect  of  the  same  debtor.  One  instance  may  be 
where  a  judgment  debtor  subject  to  an  arrangement  also  has  been  sued  by  a  creditor  who, 
prior  to  judgment,  exercises  his  prejudgment  rights  under  The  Absconding  Debtors  Act, 
R.S.O.  1970,  c.  2.  This  example  would  not  occur  under  the  bankruptcy  Bills,  with  their 
more  broadly-based  rules  regarding  admissibility.  We  are  of  the  view,  however,  that  these 
rules  are  in  fact  too  comprehensive,  unjustifiably  sweeping  too  many  classes  of  claims  into 
Part  III. 

34  See,  also,  infra,  Chapter  3,  Section  5(e). 

35  See  infra,  Chapter  3,  Sections  4  and  5. 


Concerning  the  questionnaire  and  the  judgment  debtor  examination,  see  infra,  Chapter  4, 
Section  2. 
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Another  means  by  which  debtors  may  learn  of  an  orderly  payment  of 
debts  scheme  is  through  the  Office  of  the  Referee  of  the  small  claims  courts. 
So  long  as  the  Referee  exercises  any  type  of  jurisdiction  outside  the  four 
corners  of  Part  III,37  we  recommend  that  he  should  be  placed  under  a  statutory 
duty  to  inform  debtors  of  the  orderly  payment  of  debts  scheme. 

The  problem  of  inadequate  knowledge  of  the  law  is,  of  course,  not  unique 
to  the  subject  matter  considered  here,  although  to  date,  beyond  a  somewhat 
ritualistic  incantation  of  dismay,  it  has  received  but  scant  meaningful 
attention  in  most  jurisdictions.38  To  help  rectify  this  situation,  the  Commission 
recommends  that,  at  a  minimum,  an  official  explanatory  brochure  ought  to  be 
prepared,  using  language  comprehensible  to  a  layperson,  explaining  the 
nature  and  purpose  of  Part  III  and  indicating  how  and  where  an  application 
may  be  made  for  a  consumer  arrangement.  These  brochures  ought  to  be 
placed  in  such  locations  as  court  houses,  enforcement  offices,  debtor-creditor 
counselling  service  offices,  legal  aid  offices  and  so  on.  If  and  when  Part  III 
comes  into  force,  careful  attention  should  be  paid  to  other  methods  by  which 
the  public  and  specific  interest  groups  may  be  alerted  to  its  provisions.  The 
incidence  of  overextended  credit  makes  it  imperative  that  adequate 
information  concerning  Part  III  should  be  disseminated  to  as  wide  an 
audience  as  possible. 

4.      A  MODEL  SCHEME  FOR  THE  ORDERLY  PAYMENT  OF 
DEBTS 

One  of  the  main  purposes  of  proposing  separate  provisions  dealing  with 
consumer  arrangements  in  the  new  bankruptcy  Bill  is  to  provide,  as  an 
alternative  to  the  more  complicated  and  costly  bankruptcy  procedures,  a 
relatively  simple,  expeditious  and  inexpensive  scheme  for  the  orderly  payment 
of  debts.  The  complexity  and  general  legislative  overkill  represented  by  the 
initial  federal  bankruptcy  Bill,  Bill  C-60,  was  entirely  inappropriate  in  the 
context  of  consumer  arrangements.  The  incorporation,  by  reference,  of  many 
general  bankruptcy  provisions39  not  only  served  to  impede  a  full  and  clear 
understanding  of  Part  III  but,  more  importantly,  reflected  the  original 
intentions  of  the  drafters  who  envisaged  administration  by  federal  appointees 
with  sophisticated  knowledge  and  experience  in  bankruptcy  matters.  The 
Commission  later  will  recommend  that  the  orderly  payment  of  debts  scheme 
should  be  provincially  administered.40  However,  whether  the  administration 
be  federal  or  provincial,  we  are  of  the  view  that  the  subject  matter  itself  does 
not  warrant  the  introduction  of  complicated  bankruptcy  provisions. 


Concerning  the  future  role  of  the  small  claims  court  Referee,  see  infra,  this  Chapter, 
Section  9. 

38  See  Friedland,  Access  to  the  Law  (n.d.). 

39  See,  for  example,  Bill  C-60,  s.  89. 

While  the  development  of  a  satisfactory  orderly  payment  of  debts  scheme  can  be 
accomplished  only  by  close  legislative  cooperation  between  federal  and  provincial 
authorities,  we  do  recommend  exclusive  provincial  administration  of  Part  1 1 1  arrangements. 
See  infra,  this  Chapter,  Section  6,  and  Bill  C-12,  s.  16,  providing  for  federal-provincial 
agreements  for  the  provincial  administration  of  Part  III. 
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The  Commission  is  encouraged  by  many  of  the  substantial  changes 
reflected  in  the  new  Bill.  For  example,  Bill  C- 1 2,  following  the  pattern  initially 
set  by  Bill  S-ll,  does  more  than  merely  eliminate  complicated  and  time- 
consuming  cross-referencing;  in  the  main,  it  includes  only  those  general 
provisions  from  earlier  Bills  that  are  manifestly  essential  for.  the  operation  of  a 
simple  and  flexible  consumer  arrangement  scheme.  In  addition,  the  new  Bill 
clarifies  certain  provisions  of  Bill  C-60  that  were  somewhat  ambiguous. 

Yet,  while  the  proposed  new  legislation,  which  we  generally  endorse, 
accords  in  many  respects  with  the  recommendations  we  proposed  in  the 
Interim  Report,  there  nonetheless  are  some  areas  of  difference  that  ought  to 
be  considered  in  some  detail. 


THE  MODEL  SCHEME 

The  model  scheme  we  propose  below  covers  what  we  believe  to  be  the 
essential  elements  of  an  orderly  payment  of  debts  scheme  for  overcommitted 
debtors.  It  is  hoped  that  Part  III  of  Bill  C-12  will  be  amended  by  the 
Parliament  of  Canada  to  reflect  the  substance  of  the  model  scheme  that  we 
propose  in  this  Chapter.  Where  germane  to  the  discussion,  we  shall  make 
reference  to  the  relevant  provisions  of  Bill  C-12  and,  to  a  lesser  extent,  the 
previous  bankruptcy  Bills.41  Where  no  mention  is  made  of  provisions  in  Bill 
C-12,  it  generally  may  be  assumed  that,  while  we  may  not  necessarily  endorse 
the  provisions  in  toto,  we  are  not  in  substantial  disagreement  with  them. 


(a)    The  Application 

Any  overcommitted  debtor,  including  a  small  businessman,42  who  wishes 
assistance  in  paying  his  debts,  should  be  entitled  to  apply  to  an  Administrator43 
for  a  Part  III  arrangement,  which  is  a  plan  for  periodic  payment,  in  full  or  in 
part,  of  all  or  most  of  his  outstanding  debts.44  To  qualify  for  an  arrangement, 
the  applicant  should  have  to  meet  the  following  requirements: 

1 .  he  must  be  unable  to  pay  his  debts  as  they  come  due; 

2.  he  must  owe  less  than  $20,00045  or  such  other  amount  as  may  be 
prescribed  by  regulation  except  that,  for  the  purpose  of  calculating 


41 


Unless  otherwise  indicated,  it  should  be  presumed  for  the  purposes  of  the  discussion  that 
the  relevant  provisions  of  Bill  S-l  1,  Bill  S-14  and  Bill  S-9  are  identical  to  those  in  Bill  C-12. 
Moreover,  it  bears  repeating  that  the  substantial  changes  with  respect  to  Part  III  were 
effected  originally  by  Bill  S- 1 1 . 

S.63(l)  of  Bill  C-60  excluded  from  the  definition  of  "debtor"  an  individual  who  "carries 
on  business  on  his  own  account".  The  definitions  of  "debtor"  and  "consumer  debtor"  in  Bill 
C-12  (seess.  63  and  2(1))  impliedly  includeall  individuals,  whether  in  business  or  not. 

Administrators  will  be  appointed  to  administer  Part  III  consumer  arrangements.  See 
infra,  this  Chapter,  Section  6. 

See  Bill  C-12,  s.76  (and  the  definition  of  "debt"  in  s.2(  1 )).  See  infra,  this  Chapter,  Section 
4(e). 

45  S.63(l)  of  Bill  C-60  stipulated  a  $10,000  limit.  S.2(l)  of  Bill  C-12  defines  a  "consumer 
debtor"  to  mean,  inter  alia,  an  insolvent  individual  whose  debts  do  not  exceed  $20,000. 


42 


43 


44 
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the  amount  of  the  debts  of  the  debtor,  no  account  should  be  taken  of 
debts  secured  by  real  property  that  is  the  debtor's  principal 
residence;46 

he  must  be  able  to  pay  for  his  essential  ongoing47  living  and  business 
expenses,  including,  but  not  limited  to,  food,  rent  or  mortgage 
payments,  clothing,  medical  treatment,  child,  spousal  and  parental 
maintenance  payments  (whether  ordered  by  a  court  or  otherwise), 
transportation,  insurance  premiums,  utilities,  union  dues  and 
employees'  wages;  and 

he  must  be  able  to  pay  any  unpaid  fine  or  penalty  imposed  by  a  court, 
together  with  any  debt  arising  out  of  a  recognizance  or  as  a  result  of 
his  acting  as  a  surety  under  the  provisions  of  the  Criminal  Code.4* 


46 


Where,  however,  "pursuant  to  subsection  65(2),  an  administrator  prepares  a  proposed 
arrangement  with  respect  to  individuals  who  are  married  to  one  another,  a  debt  owed  to  one 
creditor  by  both  individuals  shall  be  taken  into  account  only  once"  (s.2(2)(c)).  S.65(2)  and 
s.2(2)(c)  were  introduced  in  Bill  S-14  and  remain  part  of  Bill  C-12;  the  former  permits  the 
debtor  and  his  or  her  spouse  to  make  a  joint  application  for  an  arrangement,  and  to  be 
treated  as  one  person  in  respect  of  their  debts.  See  infra,  this  Section. 

Para.  2  conforms  to  s.  2(2)(a)  of  Bill  C-12,  but,  like  that  provision,  differs  from  s.  63(2)  of 
Bill  C-60,  the  original  bankruptcy  Bill.  S.  63(2)  provided  that,  in  calculating  the  debtor's 
debts,  "no  account  shall  be  taken  of  debts  secured  by  real  property".  We  accept  the 
proposition  that  debts  secured  by  the  debtor's  principal  residence  should  be  excluded,  since 
to  do  otherwise  effectively  would  bar  a  substantial  number  of  persons  from  entering  into  an 
arrangement.  However,  we  do  not  believe  that  debts  secured  by  real  property  other  than  the 
debtor's  principal  residence  should  be  ignored  in  the  calculation  of  the  extent  of  the  debts. 
For  example,  we  do  not  believe  that  a  debtor  with  $20,000  in  unsecured  debts  and  $200,000 
in  debts  secured  by  commercial  realty  ought  to  be  the  beneficiary  of  a  Part  III  consumer 
arrangement.  However,  we  do  acknowledge  that,  while  the  change  from  Bill  C-60  to  Bill 
C-12  is  a  material  one  in  theory,  the  majority  of  consumer  debtors  seeking  a  Part  III 
arrangement  will  not  have  debts  secured  by  real  property  other  than  their  principal 
residence.  Accordingly,  under  most  circumstances,  there  likely  is  little  practical  difference 
between  the  provisions  of  Bill  C- 1 2  (and  our  proposals)  and  the  provisions  of  Bill  C-60. 

47  As  opposed  to  arrears.  A  claim  for  arrears  may  be  an  admissible  claim  under  our 
proposals:  see  infra,  this  Chapter,  Section  4(e). 

48  R.S.C.  1970,  c.  C-34,  as  amended.  See,  for  example,  s.  457  concerning,  inter  alia,  the 
release  of  an  accused  upon  his  entering  into  a  recognizance  and  the  requirement  of  sureties. 
See,  also,  s.  127(1)  concerning  the  illegality  of  indemnifying  a  surety  and  of  accepting  an 
indemnification. 

It  should  be  noted  that  the  reference  in  the  Commission's  proposal  is  to  any  debt  arising 
"as  a  result  of  [the  debtor's]  acting  as  a  surety"  pursuant  to  the  Criminal  Code;  the 
reference  in  s.  79(1  )(b)  of  Bill  C-12  is  to  any  debt  arising  out  of  a  "bail  bond".  The  use  of 
the  term  "bail  bond"  in  Bill  C-12,  and  in  Bill  S-9  (s.79(l)(b)),  Bill  S-14  (s.79(l)(b)),  Bill 
S-l  1  (s.79(l)(b))  and  Bill  C60  (s.233,  made  applicable  to  Part  III  of  Bill  C-60  by  s.77)  is 
somewhat  perplexing.  Under  the  Criminal  Code,  both  prior  and  subsequent  to  the 
enactment  of  the  Bail  Reform  Act,  S.C.  1970-71-72,  c.37,  the  term  "bond"  was  not  used 
explicitly  in  respect  of  the  granting  of  bail  to  an  accused;  rather,  reference  was  made,  inter 
alia,  to  "sureties"  guaranteeing  the  attendance  of  the  accused  (see,  for  example, 
s.479(3)(a)  of  the  Criminal  Code  prior  to  the  Bail  Reform  Act).  Among  other  things,  the 
Bail  Reform  Act  deleted  the  reference  to  a  "bondsman"  in  s.  127  of  the  Criminal  Code  and 
replaced  it  with  the  term  "surety"  (Bail  Reform  Act,  s.3;  see,  now,  the  Criminal  Code,  s. 
127(1)).  Given  the  use  of  the  term  "surety"  in  the  existing  Criminal  Code,  there  is  no 
justification  today  for  using  the  term  "bail  bond"  in  Part  III  of  Bill  C- 1 2. 
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In  applying  for  an  arrangement,  a  debtor  should  be  required  to  assist  the 
Administrator  in  determining,  among  other  things,  the  existence  of  creditors 
and  the  nature  and  amounts  of  their  claims.49 

It  should  be  emphasized  that  paragraphs  3  and  4  of  the  above  proposal 
represent  a  different  approach  than  that  taken  in  Bill  C-12.  With  respect  to 
these  paragraphs,  reference  should  be  made  to  section  79(1)  of  Bill  C-12. 
Section  79(1)  provides  as  follows: 

79.-(l)  Notwithstanding  anything  in  this  Act,  no  claim  is  admissible  for, 
and  no  debtor  who  makes  an  arrangement  is  released  from, 

(a)  a  fine  or  penalty  imposed  by  a  court; 

(b)  a  debt  arising  out  of  a  recognizance  or  bail  bond;  or 

(c)  a  liability  to  pay  maintenance  and  support  in  respect  of  another 
person  for  a  period  subsequent  to  the  date  of  the  proposed 
arrangement. 

Reference  also  should  be  made  to  section  68(1 ),  which  provides  as  follows: 

68. -( 1 )  Where  the  administrator  is  satisfied  that  a  debtor  who  files  a  request 
pursuant  to  paragraph  65(1  )(a)  is  entitled  to  make  an  arrangement  and  that  he 
can  reasonably  be  expected,  within  the  term  of  the  arrangement,  to  earn  more 
income  or  receive  more  property  than  will  be  necessary  to  support  him  and  his 
dependants,  the  administrator  shall  prepare  a  proposed  arrangement  on  behalf  of 
the  debtor  and,  when  the  debtor  indicates  he  is  in  agreement  with  the  proposed 
arrangement,  inscribe  on  the  proposed  arrangement  a  date  of  filing. 

Section  79(1)  does  not  stipulate  that  the  applicant  must  be  able  to  meet  these 
financial  obligations  as  a  condition  precedent  to  qualifying  for  an  arrange- 
ment. And  section  68(1)  is  quite  narrow  in  scope,  in  that  it  requires  the 
Administrator  to  take  into  account  only  the  anticipated  income  and  property 
to  support  the  debtor  and  his  dependants.  We  are  of  the  view,  however,  that  all 
the  debts  referred  to  in  paragraphs  3  and  4,  and  particularly  periodic 
maintenance  and  support  obligations,  are  sufficiently  important  to  warrant 
their  unique  status  here.  No  arrangement  ought  to  be  considered  unless  these 
debts  can  be  paid  on  an  ongoing  basis. 

If  the  debtor  is  married,  we  recommend  that  the  debtor  and  his  or  her 
spouse  should  be  permitted  to  make  a  joint  application  and,  in  such  case,  they 
should  be  treated  as  one  person  in  respect  of  their  debts,  whether  jointly  or 
severally  incurred.50 


49  See  infra,  this  Chapter,  Section  4(c). 

50  While  not  in  Bill  S- 11,  a  proposal  to  this  effect  had  been  recommended  by  the  federal 
Department  of  Consumer  and  Corporate  Affairs  and  was  laid  before  the  Senate  Committee 
on  Banking,  Trade  and  Commerce.  Acceptance  of  this  proposal  initially  was  reflected  in 
s.65(2)  of  Bill  S- 1 4,  and  now  in  s.65(2)  of  Bill  C- 1 2,  which  reads  as  follows: 

65. -(2)  Where  individuals  are  married  to  one  another  and  both  of  them  request 
the  administrator  to  prepare  a  proposed  arrangement  in  respect  of  them  as  if  they 
were  one  debtor,  the  administrator  may  do  so. 

See,  also,  s.2(2)(c)  of  Bill  C- 1 2,  and  supra,  note  45. 
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(b)    The  Effect  of  an  Application 

Subject  to  certain  proposals  made  in  this  Chapter,  from  the  time  of  filing 
an  application  for  an  arrangement,  a  complete  stay  of  proceedings  should  be 
imposed  with  respect  to  all  actions  and  activities  concerning  the  collection  of 
debts  from  the  applicant  debtor.  Accordingly,  no  creditor  with  an  admissible 
claim51  against  the  debtor  should  be  allowed  to  exercise  a  remedy  against  the 
debtor  or  his  property,  or  to  institute  or  continue  any  proceedings  for  the 
recovery  of  a  debt  from  the  debtor.  However,  the  debtor  should  be  entitled  to 
respond  to  the  service  of  a  writ  of  summons  or  to  any  other  legal  proceeding, 
where  such  a  response  is  necessary  to  protect  his  legal  position  or  preserve  his 
rights  vis-a-vis  his  creditors.52  We  further  recommend  that  the  stay  of 
proceedings  proposed  above  should  be  lifted  where: 

1 .  the  debtor's  application  is  withdrawn  or  rejected;53 

2.  the  proposed  arrangement  is  rejected;54 

3.  the  arrangement  is  annulled;  or 

4.  a  county  or  district  court,  on  the  application  of  a  creditor,  so  orders, 
in  which  case  the  court  may  impose  such  terms  and  conditions  as  it 
deems  desirable.55 

If  the  debtor's  application  is  rejected,  no  additional  stay  of  proceedings  ought 
to  be  granted  to  him  for  six  months  from  the  date  on  which  the  application  was 
rejected,  although  he  should  be  entitled  to  submit  other  applications  during 
this  period.56 

In  order  to  give  effect  to  our  stay  of  proceedings  proposal,  it  is 
recommended  that  the  Administrator  should  be  required  to  notify  the  new 
enforcement  office57  of  the  stay  immediately  subsequent  to  the  debtor's 
application.58  Inasmuch  as  the  stay  applies  only  to  creditors  with  admissible 
claims,  the  Administrator  should  make  all  reasonable  attempts  to  inform  the 


See  infra,  this  Chapter,  Section  4(e). 

S.7 1  ( 1 )  of  Bill  C- 1 2  deals  only  with  the  actions  or  proceedings  of  creditors  with  admissible 
claims.  However,  we  wish  to  make  it  clear  that  debtors  ought  not  to  be  prejudiced  by  a  stay 
of  proceedings  provision  designed  to  enure  to  their  benefit. 

See  Bill  C-12,  s.  71(1  )(a).  See,  also,  infra,  this  Chapter,  Section  4(c). 

See  Bill  C-12,  s.  71(1  )(a).  See,  also,  infra,  this  Chapter,  Section  4(h). 

See  Bill  C-12,  s.71(l)(b). 

If,  however,  an  application  is  approved  within  the  six  month  period  and  an  arrangement  is 
made,  there  would  be  a  stay  of  proceedings  from  the  date  of  the  arrangement. 


57  See  infra,  Chapter  3,  Sections  4  and  5. 


58 


See  infra,  this  Chapter,  Section  4(c).  A  premium  clearly  is  placed  on  speed  in  alerting  the 
enforcement  office.  Since  the  purpose  is  to  stay  enforcement  proceedings,  the  proper 
enforcement  office  must  be  notified:  it  is  this  office  alone  that  has  carriage  of  virtually  all 
active  enforcement  measures  against  the  debtor.  (See  infra,  Chapter  3,  Section  5.) 
Accordingly,  where  the  Administrator  knows  which  office  is  involved,  he  should 
communicate  directly  with  that  office,  so  that  the  stay  of  proceedings  may  be  registered  in 
that  office  by  the  sheriff. 
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enforcement  office  of  those  creditors  having  such  claims.  In  any  event,  the 
sheriff  in  the  new  enforcement  office  normally  will  have  little  difficulty  in 
determining  which  creditors  are  bound  by  the  stay  of  proceedings,  particularly 
since  the  office  ordinarily  will  be  enforcing  judgment  debts,  and  therefore 
claims  subject  to  the  stay.  Finally,  it  is  recommended  that  both  the  debtor  and 
the  creditors  should  be  entitled  to  appeal  the  decision  of  a  county  or  district 
court  concerning  the  lifting  of  the  stay  with  respect  to  a  particular  claim. 

Where  a  creditor  with  an  admissible  claim  attempts  to  assert  his  claim 
other  than  through  the  new  enforcement  office,59  the  debtor  himself  must  alert 
the  Administrator  so  that  appropriate  measures  can  be  taken  to  preclude 
further  activity  in  this  regard.  Even  where  the  enforcement  office  is  the 
enforcement  vehicle,  a  debtor  necessarily  must  be  watchful  lest  the  stay  of 
proceedings  inadvertently  or  negligently  be  missed. 

With  respect  to  the  point  at  which  a  stay  of  proceedings  is  effective,  it 
should  be  noted  that  the  above  proposal  —  that  the  stay  operate  from  the  time 
of  filing  the  application  —  conforms  to  section  68  of  Bill  C-60.  Unlike  our 
proposal,  and  the  provision  in  Bill  C-60,  section  71(1)  of  Bill  C-1260  provides 
that  the  creditors  are  barred  from  enforcing  their  usual  rights  against  the 
debtor  only  "from  the  date  of  the  proposed  arrangement",  and  not  from  the 
date  of  filing  an  application.61  Accordingly,  under  Bill  C-12  a  stay  of 
proceedings  is  not  effected  merely  upon  the  debtor's  application  for  an 
arrangement.  On  the  other  hand,  if  there  are  reasons  why  a  debtor  should  wish 
a  stay  prior  to  the  formulation  of  the  proposed  arrangement,  before  filing  his 
application  he  may  file  a  "notice  of  intention"  to  file  an  application.62  The 
filing  of  this  notice  gives  the  debtor  a  ten  day  stay  of  proceedings  to  allow  him 
to  formulate  a  feasible  arrangement  free  of  creditors'  enforcement  measures. 
Provision  also  is  made  to  prevent  abuse  with  respect  to  the  filing  of  these 
notices. 

The  Commission  is  of  the  opinion  that  the  rationale  of  Bill  C-12  for 
precluding  a  stay  of  proceedings  upon  the  filing  of  an  application  becomes 
somewhat  suspect  in  the  light  of  the  "notice  of  intention"  provisions  discussed 
above.  An  early  stay  of  proceedings  was  thought  to  be  undesirable  by  the 
drafters  of  Bill  S-l  1  and  subsequent  Bills,  presumably  because  it  is  only  too 
easy  for  a  debtor  to  file  an  application  without  intending  to  accept  any 
arrangement  that  may  be  made.  Yet  it  is  equally  easy  for  a  debtor  to  file  a 
"notice  of  intention"  under  section  66(1),  thereby  effecting  a  stay. 
Admittedly,  the  creditors  are  not  held  in  check  for  long,  since  the  stay  is  for 


'9  For  example,  where  the  creditor,  without  a  judgment,  has  a  liquidated  claim  that  is 
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61 


admissible:  see  infra,  this  Chapter,  Section  4(e). 

This  section  carries  forward  the  approach  adopted  in  Bill  S-l  1  and  subsequent  Bills. 

The  phrase  "date  of  the  proposed  arrangement"  is  defined  in  s.  63  to  mean  "the  date 
inscribed  as  the  date  of  filing  pursuant  to  subsection  68(1)".  Under  s.  68(1),  the 
Administrator  is  to  prepare  a  proposed  arrangement  where  he  is  satisfied  that  the  debtor  is 
entitled  to,  and  is  likely  to  comply  with,  an  arrangement.  Where  the  debtor  accepts  the 
proposed  arrangement,  the  Administrator  then  is  required  under  s.  68(  1 )  to  "inscribe  on  the 
proposed  arrangement  a  date  of  filing". 

See  Bill  C-12,  s.  66(1). 
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only  ten  days.  But  even  under  the  Commission's  proposals,  a  creditor  always 
may  apply  to  the  court  for  leave  to  commence  or  continue  legal  action  if  he 
believes  that  the  stay  of  proceedings  is  not  justified  in  respect  of  his  particular 
claim. 

Moreover,  as  we  shall  see  under  further  Commission  proposals,  the 
Administrator  is  to  determine  whether  a  proposed  arrangement  should  be 
made  having  regard  to  all  the  circumstances  of  the  case.  One  of  the  factors  to 
consider  should  be  the  perceived  bona  fides  of  the  debtor  in  making  his 
application.  If  the  Administrator  is  of  the  view  that  the  debtor  merely  intends 
to  defeat  or  delay  creditors  by  making  his  application,  he  should  not  formulate 
a  proposed  arrangement.  In  such  a  case  —  that  is,  upon  the  Administrator's 
rejection  of  the  debtor's  application  for  an  arrangement  —  the  full  rights  of 
the  creditors  would  revive  automatically. 


(c)     Approval  or  Rejection  of  an  Application 

In  deciding  whether  a  proposed  arrangement  should  be  made,  the 
Administrator  will  require  information  concerning  all  the  circumstances  of 
the  debtor.  The  debtor  should  be  required  to  assist  the  Administrator  by 
disclosing  all  information  relevant  to  an  arrangement.63  Such  information 
ought  to  include,  among  other  things: 

1.  a  list  of  all  creditors,  with  the  amount  owing  to  each  creditor,  the 
nature  of  the  debts  and  a  statement  of  any  security  held; 

2.  a  statement  disclosing  all  probable  sources  of  present  and  future 
income  and  property; 

3.  a  list  of  the  debtor's  necessary  ongoing  living  and  business  expenses 
(including  the  items  mentioned  earlier);64  and 

4.  any  agreement  between  the  debtor  and  a  relative  concerning  the 
disposition  or  settlement  of  his  property,  as  well  as  any  transfer  of  his 
property  not  in  the  ordinary  course  of  business  or  any  transfer  by 
way  of  gift. 

Subsequent  to  disclosing  information  about  his  necessary  ongoing  living  and 
business  expenses,  the  debtor,  with  the  assistance  of  the  Administrator,  should 
prepare  a  budget  for  these  expenses. 

After  obtaining  the  information  referred  to  above,  the  Administrator  first 
should  be  under  an  obligation  to  determine  whether  the  debtor  meets  the 
qualifying  requirements  for  an  arrangement,  as  proposed  earlier.65  He  then 
should  assess  whether  the  debtor  will  have  sufficient  remaining  funds  to  make 
regular  periodic  payments  under  one  of  the  following  types  of  arrangement: 

1.  a  consolidation  arrangement,  providing  for  full  payment  to  all 
creditors  by  instalments  within  a  three  year  period; 


63 


Ibid.,  s.  67. 


See  the  partial  list  of  "essential  ongoing  living  and  business  expenses",  supra,  this 
Chapter,  Section  4(a). 


65 


See  supra,  this  Chapter,  Section  4(a). 
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2.  a  composition  arrangement,  providing  for  partial  payment  to  all 
creditors  by  instalments  within  a  three  year  period;  or 

3.  a  combination  arrangement,  providing  for  full  payment  of  some 
debts  and  partial  payment  of  the  remaining  debts  by  instalments 
within  a  three  year  period. 

In  addition,  the  Administrator  should  be  empowered  expressly  to  administer 
as  an  official  Part  III  arrangement  any  other  type  of  consensual  agreement 
between  the  debtor  and  his  creditors,  so  long  as  the  debtor  is  able  to  meet  the 
qualifying  requirements  proposed  in  Section  4(a)  of  this  Chapter.66 

If  the  debtor  does  not  meet  the  qualifying  requirements,  or  if  the 
Administrator  decides  that  there  is  no  reasonable  prospect  that  the  debtor  will 
be  able  to  pay  his  outstanding  debts,  in  full  or  in  part,  within  the  three  year 
period,  or  if  the  debtor  has  not  disclosed  all  the  information  necessary  to  the 
making  of  an  arrangement,  the  Administrator  should  be  required  to  refuse  to 
prepare  a  proposed  arrangement.  Assuming  ineligibility,  and  since  the  stay  of 
proceedings  expires  upon  a  refusal  to  prepare  a  proposed  arrangement,  it  is 
recommended  that  the  Administrator  should  notify  the  creditors  forthwith  in 
writing  that  there  is  to  be  no  arrangement  and  that  their  normal  rights  of 
enforcement  are  revived.67  In  addition,  the  Administrator  should  notify  the 
enforcement  office  immediately  that  the  stay  of  proceedings  has  been  lifted  so 
that  the  creditors  may  pursue  their  traditional  enforcement  remedies  at  the 
earliest  opportunity,  if  they  so  desire. 
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66  In  this  connection,  reference  may  be  made  to  the  flexibility  inherent  in  s.  70(b),  (c)  and 
(d)  of  Bill  C- 1 2,  which  provides  as  follows: 

70.  A  proposed  arrangement .  .  . 

(b)  shall  state  the  time  and  the  amounts  to  be  paid  to  the  administrator  by 
the  debtor  and 

(i)      the  portion  of  the  debts  that  the  debtor  proposes  to  pay,  or 

(ii)  the  total  amount  that  the  debtor  is  to  pay  irrespective  of  the 
amount  of  claims  filed  together  with  a  statement  that,  on  the  basis 
of  the  claims  known  at  the  time  of  preparing  the  proposed 
arrangement,  the  creditors  should  receive  a  stated  amount  or  a 
stated  portion  of  their  claims; 

(c)  may  provide  for  the  payment  of  claims  for  less  than  a  specified  amount 
in  advance  of  the  payment  of  other  claims;  and 

(d)  may  include  any  other  provision  not  inconsistent  with  this  Part. 

With  respect  to  s.  70(b)(i),  it  should  be  noted  that  the  comparable  section  in  Bill  S- 1 1 ,  also 
s.  70(b)(i),  referred  to  "each  debt"  rather  than  "the  debts". 

It  also  should  be  noted  here  that  Bill  S- 1 4  and  subsequent  Bills,  unlike  the  comparable 
provisions  in  Bill  C-60,  do  not  distinguish  between  consolidation  and  composition 
arrangements  insofar  as  substantive  or  procedural  rules  are  concerned.  The  rules  to  be 
followed  for  any  type  of  agreement  are  identical.  While  the  Commission's  proposals  do  refer 
to  "consolidation"  and  "composition"  arrangements,  these  references  are  merely 
illustrative  of  the  types  of  arrangement  to  which  resort  normally  will  be  made.  We  do  accept 
the  general  proposition  that  administrative  simplicity  requires  uniform  rules  in  all  cases. 


See  Bill  C- 12,  s.68(2). 

As  we  also  indicated  in  the  context  of  staying  all  active  enforcement  measures  upon  the 
debtor's  application  (see  supra,  this  Chapter,  Section  4(b)),  there  is  a  premium  placed  here 
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If,  on  the  other  hand,  circumstances  warrant  the  making  of  an 
arrangement,  the  Administrator  should  send  forthwith  a  notice  to  all  creditors 
named  by  the  debtor  that  the  debtor  has  filed  an  application  for  an 
arrangement.  And,  again,  he  should  notify  the  enforcement  office  immediately 
of  this  new  development.69 


(d)    Notice  to  Creditors  of  the  Debtor's  Application 

The  notice  of  application  should  list  all  creditors  and  their  individual 
claims,  according  to  the  information  supplied  or  confirmed  by  the  debtor.  In 
addition,  the  notice  should  show  the  amount  that  the  Administrator 
anticipates  the  debtor  will  be  able  to  pay  periodically  on  his  debts.  The  notice 
ought  to  be  accompanied  by  a  prescribed  proof  of  claim  form  to  be  used  by  all 
creditors  in  verifying  or  disputing  the  amount  said  to  be  owing.70  In  addition, 
secured  creditors  ought  to  receive  a  prescribed  form  to  use  in  registering  their 
decision  regarding  their  participation  in  an  arrangement.71 


(e)     Admissible  Claims 

To  be  included  in  a  proposed  arrangement,  a  creditor  or  a  person 
authorized  by  a  creditor  should  be  required  to  return  the  prescribed  proof  of 
claim  form72  within  thirty  days  from  the  date  on  which  it  was  mailed  by  the 
Administrator.  If  the  proof  of  claim  has  not  been  returned  to  the  Administra- 
tor in  due  time,  we  recommend  that,  subject  to  the  provision  to  be  proposed 
below,  the  creditor  should  be  barred  from  participating  in  the  arrangement.73 
Moreover,  in  the  event  that  a  creditor  with  an  admissible  claim  is  barred 


on  speed  in  alerting  the  enforcement  office  having  carriage  of  all  active  enforcement 
measures  of  the  lifting  of  the  stay  of  proceedings. 


69 


See  supra,  this  Chapter,  Section  4(b). 

In  Bill  C-12,  the  proof  of  claim  form  is  sent  to  the  creditors  at  a  later  juncture,  that  is, 
after  the  date  of  the  proposed  arrangement  (see  s.  72(b)). 

71  See  infra,  this  Chapter,  Section  4(f). 

72  See  supra,  this  Chapter,  Section  4(d). 

See  Bill  C-12,  s.  83.  S.  83(4)  provides  that  where  the  Administrator  knows  of  a  potential 
or  actual  claimant  or  secured  party,  he  may  serve  a  notice  on  him  and  may  "require  such 
person  to  file  a  proof  thereof.  S.  83(5)  then  provides  that  if  such  person  fails  to  file  his 
proof  of  claim  or  security  interest  within  thirty  days,  "such  person  is  deemed  to  have 
renounced  the  claim  or  security  interest  referred  to  in  the  notice".  S.  83(5)  of  Bill  S-ll 
provided,  however,  that  where  the  person  failed  to  respond,  "the  claim  or  security  interest 
referred  to  in  the  notice  is  extinguished". 

The  treatment  given  a  claimant  under  s.  83(5)  of  Bill  C-12  appears  to  differ 
dramatically  from  the  treatment  accorded  to  a  claimant  who  initially  is  sent  a  proof  of  claim 
form  under  s.  72  of  that  Bill,  but  who  is  not  sent  the  kind  of  prescribed  notice  referred  to  in  s. 
83(4).  Whereas  a  claimant  sent  the  s.  83(4)  notice  must  file  a  proof  of  claim  within  thirty 
days  of  receipt  of  the  notice,  or  be  deemed  to  have  renounced  his  claim,  it  would  appear  that 
a  claimant  not  in  receipt  of  the  s.  83(4)  notice  could  file  his  proof  of  claim  at  any  time.  So 
long  as  the  latter  claimant  has  an  admissible  claim  under  s.  76,  apparently  he  qualifies  to 
receive  a  dividend.  This  conclusion  is  reinforced  by  the  very  language  of  Bill  C- 1 2.  S.  92(7) 
provides  as  follows: 
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because  of  his  failure  to  respond,  the  stay  of  proceedings  provision  nonetheless 
should  continue  to  apply  to  him. 

The  above  recommendations  would  serve  to  encourage  creditors  with 
admissible  claims  to  enter  into  an  arrangement,  for  to  remain  aloof  and 
unresponsive  would  only  prejudice  their  rights;  moreover,  they  would  provide 
an  element  of  finality  and  certainty  to  the  proceedings  up  to  this  juncture.  Yet 
notwithstanding  these  advantages,  we  are  of  the  view  that  these  recommenda- 
tions would  be  too  Draconian  if  left  standing  alone.  For  example,  the  debtor 
may  have  failed  to  inform  the  Administrator  of  a  creditor,74  in  which  case  the 
creditor  would  not  have  received  the  Administrator's  notice  of  the  debtor's 
application  and  therefore  would  not  have  filed  a  proof  of  claim  form;  or  a 
creditor  may  not  have  actually  received  the  Administrator's  notice  and  proof 
of  claim  form  within  the  thirty  day  period;  or  a  creditor  may  have  been  on 
vacation  at  the  relevant  time,  discovering  the  notice  and  form  only  upon  the 
expiration  of  the  thirty  day  period. 

The  Commission  believes  that  it  is  essential  to  provide  flexibility  and 
relief  in  appropriate  situations.  Accordingly,  we  recommend  that,  where  an 
arrangement  has  been  made,  a  creditor  with  an  admissible  claim  who  has  been 
barred  from  participation  because  of  his  failure  to  return  a  proof  of  claim  form 
within  the  thirty  day  period,  but  who  did  not  have  actual  knowledge  of  the 
Part  III  proceedings  prior  to  the  expiry  of  that  period,  should  be  entitled  to 
apply  to  the  Administrator  as  a  late  claimant  in  order  to  participate  in  the 
existing  arrangement.75  We  believe  that  where  a  creditor  with  an  admissible 
claim  is  ignorant  of  the  Part  III  proceedings,  and  therefore  fails  to  file  his 
proof  of  claim  in  due  time,  it  is  just  and  reasonable  that  he  be  permitted  to  file 
a  late  claim.  By  the  same  token,  we  believe  that  a  creditor  who  knows  of  the 
Part  III  proceedings,  but  who  nonetheless  chooses  to  remain  uninvolved,  ought 
not  to  be  given  the  right  to  apply  as  a  late  claimant  and  disrupt  an  existing 
arrangement.  Finally,  we  wish  to  emphasize  that  the  proposal  giving  a  creditor 
the  right  to  apply  as  a  late  claimant  is  not  intended  to  involve  an  automatic 
validation  or  determination  of  the  legal  merits  of  the  creditor's  claim.  The 
ordinary  mechanisms  to  be  proposed  in  respect  of  late  claims,  whereby,  for 
example,  the  other  creditors  could  dispute  the  claim,76  would  apply. 

Returning  now  to  the  proof  of  claims  under  ordinary  circumstances,  we 
recommend  that,  if  a  duly  completed  proof  of  claim  form  is  returned  by  a 
creditor  within  the  proposed  thirty  day  period,  the  Administrator  should 


92.-(7)  A  creditor  who  does  not  file  a  proof  of  claim  before  the  administrator 
pays  a  dividend  is  entitled,  on  proof  of  his  claim,  to  be  paid  out  of  any  moneys  for  the 
time  being  in  the  hands  of  the  administrator,  before  that  money  is  applied  to  the 
payment  of  any  future  dividend,  an  amount  equal  to  the  aggregate  of  the  dividends  he 
failed  to  receive  but  he  is  not  entitled,  except  on  such  terms  and  conditions  as  may  be 
ordered  by  the  court,  to  disturb  the  distribution  of  any  dividend  declared  before  his 
claim  was  proved  by  reason  that  he  did  not  participate  therein. 

74  In  applying  for  an  arrangement,  a  debtor  is  to  be  required  to  assist  the  Administrator  in 
determining  the  existence  of  creditors  and  the  nature  and  amounts  of  their  claims.  See 
supra,  this  Chapter,  Section  4(c). 

'5  Late  claims  are  dealt  with  infra,  this  Chapter,  Section  4(j)(ii),  (iv)  and  (v). 

76  See  infra,  this  Chapter,  Section  4(j)(iv). 
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include  the  claim  in  the  arrangement  if  it  is  admissible.  Except  for  special 
provisions  regarding  secured  creditors,77  a  claim  should  be  admissible  for  any 
debt  to  which  the  debtor  was  subject  at  the  date  of  the  application  for  the 
arrangement,  where  the  debt  is  payable  immediately  or  at  a  future  time,  and 
where  it  is  liquidated,  certain,  secured  or  unsecured. 

In  part,  our  proposal  with  respect  to  the  definition  of  admissible  claims  is 
more  limited  in  scope  than  the  comparable  provisions  in  Bill  C-60  and 
subsequent  Bills,  including  Bill  C-12.  Section  77(a)  of  Bill  C-60  provided,  as 
a  general  proposition,  that  a  claim  was  admissible  for  any  debt  "to  which  the 
debtor  is  subject  at  the  date  of  the  proposal  whether  the  debt  is  liquidated  or 
not,  absolute  or  contingent,  certain  or  litigious,  or  payable  immediately  or  at  a 
future  time".  Section  76(a),  the  general  provision  in  Part  III  of  Bill  C-12, 
does  not  provide  a  breakdown  of  the  types  of  debt  that  are  admissible,  but 
simply  refers  to  any  debt  "to  which  the  debtor  is  subject  at  the  date  of  the 
proposed  arrangement".  However,  "debt"  is  defined  in  section  2(1)  to  mean 
"an  obligation  to  discharge  a  claim",  and  "claim"  is  defined  in  that  subsection 
to  have  reference  to  "an  obligation  to  pay  money,  whether  the  obligation  is 
liquidated  or  not,  absolute  or  contingent,  certain  or  litigious". 

We  are  of  the  view  that  unliquidated  and  contingent  debts  or  claims 
ought  not  to  be  admissible  under  an  arrangement,  and  that  debts  or  claims 
subject  to  litigation  ought  to  be  admissible  only  where  they  themselves  are 
liquidated  or  certain.  The  procedure  for  valuing  a  contingent  or  unliquidated 
claim78  is  far  too  speculative  and  complex  for  the  type  of  administratively 
simple  scheme  we  envisage.  Rather,  as  we  shall  indicate  below,79  once  the 
hitherto  inadmissible  claim  or  debt  has  become  liquidated  or  certain,  the 
creditor  or  the  debtor  should  be  entitled  to  apply  for  a  variation  of  the 
arrangement  to  include  the  creditor  as  a  late  claimant. 

In  another  respect,  however,  it  is  arguable  that  our  proposal  concerning 
admissible  claims  may  be  broader  than  the  provision  in  Bill  C-12.  Unlike  its 
predecessors,  Bill  S-9  jettisoned  the  phrase  "or  payable  immediately  or  at  a 
future  time"  from  the  conclusion  of  the  definition  of  "claim".  This  deletion 
was  continued  in  Bill  C-12.  The  effect  of  the  deletion  is  not  entirely  clear.  We 
understand  that  the  phrase  was  originally  included  to  make  it  clear  that  claims 
payable  at  a  future  time  under  Quebec  civil  law  would  be  caught  by  the 
definition  of  "admissible  claim".  The  phrase  subsequently  was  deleted, 
apparently  for  the  reason  that  it  was  thought  to  be  unnecessary,  having  regard 
to  the  civil  law.  Whether,  however,  claims  payable  at  a  future  time 
automatically  would  be  included  in  the  definition  of  "admissible  claim"  in  the 
common  law  provinces  is  somewhat  uncertain.  Since  it  would  seem  that  the 
intention  was  to  include  such  claims,  out  of  an  abundance  of  caution  the 
Commission  recommends  that  the  phrase  should  be  reinserted  in  the 
legislation.  We  opt  for  comprehensiveness  so  long  as  the  amount  of  claim  is  not 
the  subject  of  speculation. 


77  See  infra,  this  Chapter,  Section  4(f). 

78  See  Bill  C-12,  s.82. 

79  See  infra,  this  Chapter,  Section  4(j). 


26 

The  Administrator  should  be  empowered  to  allow  or  to  disallow,  in  whole 
or  in  part,  any  claim.80  Where  he  disallows  a  claim,  he  should  forthwith  send 
the  creditor  a  notice  setting  forth  his  reasons  for  the  disallowance.81  Where  the 
debtor  disputes  a  claim  that  the  Administrator  allows,  the  Administrator 
should  likewise  notify  the  debtor.  Both  the  debtor  and  the  creditor  should  be 
given  the  right  to  appeal  the  Administrator's  decision  to  the  county  or  district 
court.82 

Whether  the  claim  is  for  a  debt  payable  immediately  or  in  the  future, 
interest  already  owing  at  the  date  of  the  debtor's  application  for  an 
arrangement  should  be  included  as  part  of  the  creditor's  claim.  In  regard  to 
interest  accruing  subsequent  to  the  date  of  the  debtor's  application,  no  such 
interest  should  be  included  in  a  composition  arrangement.  However,  in  a 
consolidation  arrangement,  the  Administrator  should  have  jurisdiction  to 
establish  an  interest  rate  separate  from  the  contract  rate  previously  agreed 
upon  by  the  parties.  Where  the  Administrator  exercises  this  discretion,  the 
new  interest  rate  should  be  the  same  for  all  creditors  in  the  arrangement,  even 
those  who  did  not  provide  for  interest  in  their  contracts.  We  are  of  the  view 
that  the  latter  class  of  creditors  would  be  unduly  prejudiced  if  it  could  not  now 
claim  interest  on  debts  that  have  remained  unpaid.  In  determining  what  the 
new  post-application  interest  rate  should  be  in  a  consolidation  arrangement, 
the  Administrator  should  be  required  to  consider  all  the  circumstances  of  the 
case  and  to  establish  an  appropriate  rate,  not  exceeding  the  prevailing  prime 
rate  of  interest.  A  right  of  appeal  should  be  given  to  both  the  debtor  and  the 
creditors  involved. 

The  above  proposals  respecting  interest  have  no  express  counterpart  in 
Part  III  of  Bill  C-12.  However,  the  definition  of  "claim"  in  section  2(1), 
which  includes  "a  right  of  a  person  to  require  a  debtor  ...  to  perform  ...  an 
obligation  to  pay  money,  whether  the  obligation  is  liquidated  or  not,  absolute 
or  contingent,  certain  or  litigious",  would  appear  to  cover  interest  already 
owing.  It  also  seems  reasonable  to  surmise  that  interest  that  otherwise  would 
accrue  subsequent  to  the  making  of  an  arrangement  would  not  be  included  in 
the  arrangement.  The  Commission  is  of  the  view  that  the  issue  of  interest 
ought  to  receive  specific  attention  in  Part  III.  We  believe  that  the  proposals 
recommended  above  are  realistic  and  equitable  in  the  light  of  the  debtor's 
financial  position  and  the  nature  of  an  orderly  payment  of  debts  scheme. 
Under  a  composition  arrangement,  for  example,  where  the  debtor  is  not  able 
to  pay  his  debts  in  full,  adding  post-application  interest  to  his  financial 


80  S.  84(2)  of  Bill  C-12  provides  that  the  "administrator  may  disallow,  in  whole  or  in  part, 
any  claim  other  than  a  claim  in  respect  of  a  security  interest'"  (emphasis  added).  Ss.  77  and 
78  deal  with  the  admissibility  or  non-admissibility  of  debts  secured  on  real  or  personal 
property.  While  s.83  provides  for  the  filing  of  a  proof  of  security  interest,  and  while  s.  84(  1 ) 
permits  the  Administrator  to  require  a  secured  party  to  supply  further  evidence  or  proof  of 
his  claim,  in  the  same  way  as  the  proof  of  unsecured  claims  are  shown,  there  is  no 
jurisdiction  to  disallow  a  claim  in  respect  of  a  security  interest.  It  is  not  entirely  clear  why 
Bill  C-12  distinguishes  between  secured  and  unsecured  debts  with  respect  to  disallowance. 
One  would  have  thought  that,  in  either  case,  if  an  otherwise  admissible  type  of  claim  is  not 
sufficiently  proven,  it  ought  to  be  disallowed,  regardless  of  whether  it  is  founded  upon  a 
security  interest  or  not. 

81  See  Bill  C-12,  s.  84(4). 
*2  Ibid.,s.  84(5)(b). 
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obligations  would  be  rather  meaningless.  Under  a  consolidation  arrangement, 
it  is  assumed  that  the  debtor  would  be  able  to  meet  all  his  obligations, 
although  for  reasons  of  equity  we  do  recommend  the  alteration  of  the  interest 
rate  in  appropriate  cases. 

Finally,  where  the  cost  of  money  borrowed  by  the  debtor  is  excessive,  or 
where  the  terms  of  a  transaction  giving  rise  to  a  claim  are  harsh  or 
unconscionable,  the  Administrator  should  be  empowered  by  statute  to 
disallow  the  claim  to  the  extent  that  it  is  unenforceable  under  any  Act  of 
Parliament  or  of  the  Ontario  Legislative  Assembly  governing  harsh  or 
unconscionable  transactions.83  Again,  a  right  of  appeal  from  the  Administra- 
tor's decision  should  be  provided  for  both  debtor  and  creditor. 

(f)     Claims  of  Secured  Creditors 

All  secured  creditors  should  be  included  automatically  in  a  proposed 
arrangement,  except  those  who  meet  both  of  the  following  requirements: 

1.  they  have  received  less  than  two-thirds  payment  on  their  security 
agreement;  and 

2.  they  inform  the  Administrator,  within  twenty-one  days  from  the 
mailing  of  the  notice  of  the  application  for  an  arrangement,  that  they 
do  not  wish  to  participate  in  the  arrangement.84 

As  a  general  rule,  if  a  secured  creditor  who  qualifies  for  exclusion  from  an 
arrangement  elects  not  to  participate  within  the  twenty-one  day  period,  he 
should  be  permitted  to  repossess  and  realize  on  his  security,  but  thereafter  he 
should  not  be  entitled  to  claim  for  any  deficiency,  and  the  debtor  should  be 
released  in  full  from  the  secured  creditor's  claim.85  However,  if  the  creditor's 
claim  is  secured  on  a  chattel  that  the  Administrator  determines  must  be 
retained  by  the  debtor  if  he  is  to  meet  his  obligations  under  the  arrangement, 
the  secured  creditor  should  not  be  entitled  to  exercise  his  option  to  stay  out  of 
the  arrangement,  but  the  Administrator  should  be  empowered  to  provide  for 
payment  to  the  secured  creditor  on  a  more  favourable  basis  than  that  fixed  for 
other  creditors.86  In  determining  whether  a  chattel  is  essential  to  the  debtor's 


83 /&/</.,  s.  84(3). 

84  Ibid.,  s.  78(1).  It  should  be  noted  that  s.  78(1)  provides  for  a  twenty-five  day  period. 
Under  Bill  C-60,  and  only  with  respect  to  consolidation  (and  not  composition)  arrange- 
ments, a  further  requirement  had  to  be  met:  no  claim  was  to  be  admissible  where  the  claim 
was  for  a  debt  secured  by  personal  property,  if  "the  security  interest  was  given  less  than 
sixty  days  prior  to  the  date  of  the  proposal"  (s.  78(l)(b)(ii)).  Under  Bill  S-ll  and 
subsequent  Bills,  as  well  as  under  our  proposals,  the  general  rules  governing  all 
arrangements  are  identical.  We  see  no  need  for  the  additional  requirement  that  was 
imposed  under  Bill  C-60. 

85  See  Bill  C-12,  s.  78(3)  and  (4).  In  addition,  see  Bill  C-12,  s.  80(2),  regarding  the  court's 
jurisdiction  to  postpone  the  secured  party's  right  to  realize  or  deal  with  the  property  subject 
to  the  security  interest. 

86  Under  Bill  C-12,  s.  70(b)(1)  simply  provides  that  the  proposed  arrangement  "(b)  shall 
state  the  time  and  amounts  to  be  paid  to  the  administrator  by  the  debtor"  and  "(i)  the 
portion  of  the  debts  that  the  debtor  proposes  to  pay".  (S.  70(b)(i)  of  Bill  S-l  1  referred  to 
"each  debt"  rather  than  "the  debts".)  In  addition,  s.  70(d)  provides  that  the  proposed 
arrangement  "may  include  any  other  provision  not  inconsistent  with  this  Part".  Finally,  see 
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ability  to  meet  his  obligations  under  the  arrangement,  the  Administrator 
should  be  required  to  consider  all  the  circumstances  of  the  case,  including  the 
exemptions  under  applicable  provincial  legislation.87  It  is  believed  that  this 
proposal  will  strike  a  reasonable  and  equitable  balance  between  the  normal 
rights  of  the  secured  creditor  and  the  need  of  the  debtor  to  retain  the  use  of  a 
chattel  required,  for  example,  in  earning  a  livelihood. 

Notwithstanding  the  above  proposals,  a  claim  of  a  secured  creditor  ought 
to  be  admissible,  and  therefore  automatically  included  in  an  arrangement,  if: 

1 .  within  six  months  before  the  debtor  applied  for  the  arrangement,  the 
debtor  and  the  secured  creditor  entered  into  a  refinancing  contract 
whereby  a  former  debt  to  the  creditor  was  extinguished  and  the 
amount  outstanding  on  the  former  debt  was  included  in  the  new 
contract  as  all  or  part  of  the  amount  payable  to  the  creditor  under 
the  new  contract;  and 

2.  the  debtor  has  paid  less  than  two-thirds  of  the  new  debt  but  more 
than  two-thirds  of  the  original  debt.88 

It  should  be  borne  in  mind  that  a  secured  creditor,  excluded  from  an 
arrangement,  generally  may  repossess  or  realize  on  the  security,  and  these 
rights  may  be  far  more  advantageous  than  those  attendant  upon  participation 
in  an  arrangement.  It  is  envisaged  that,  where  more  than  two-thirds  of  the 
original  debt  has  been  paid,  and  therefore  where  ordinarily  the  secured  party's 
claim  automatically  would  be  admissible,  a  secured  party  might  attempt  to 
refinance  the  debt  so  that  an  otherwise  admissible  claim  would  become  eligible 
for  exclusion.  Our  recommendation  is  intended  to  preclude  such  an 
eventuality. 


(g)    The  Proposed  Arrangement 

After  determining  which  claims  are  admissible,  the  Administrator  should 
prepare  the  proposed  arrangement,  which  should  set  forth  the  amounts  to  be 
paid  by  the  debtor  into  the  administrative  office  on  a  periodic  basis.  In 
addition,  the  proposed  arrangement  should  state  the  amount  owing  to  each 
creditor  and  should  provide  a  reasonably  detailed  scheme  for  the  distribution 
of  the  money  paid  into  the  administrative  office.  Unless  the  arrangement 
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s.80(2)  with  respect  to  the  court's  power  to  postpone  the  secured  party's  right  to  realize  or 
deal  with  the  collateral.  The  Commission  is  of  the  view  that,  where  the  chattel  is  essential  to 
the  debtor's  ability  to  meet  his  obligations  under  an  arrangement,  the  Administrator  ought 
to  have  the  initial  jurisdiction  to  preclude  any  realization  of  the  security  by  the  secured 
party. 

See  The  Execution  Act,  R.S.O.  1970,  c.  152,  s.  2.  For  our  recommendations  with  regard 
to  these  exemptions,  see  Part  II  of  our  Report  on  the  Enforcement  of  Judgment  Debts  and 
Related  Matters. 

S.  78(2)(a)  of  Bill  C-12  is  an  analogous  provision,  referring  to  the  situation  where,  inter 
alia,  "less  than  two-thirds  of  [the  original]  contractual  obligation  .  .  .  has  been  paid"  and 
then  subsumed  under  a  new  contract.  It  is  somewhat  unclear  why  s.  78(2)(a)  refers  only  to 
the  situation  where  less  than  two-thirds  of  the  original  debt  has  been  paid,  since  in  that  case 
the  secured  party  always  could  elect  to  remain  out  of  an  arrangement. 
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provides  otherwise,89  sums  should  be  paid  to  all  creditors  on  a  pro  rata  basis, 
except  that  the  following  claims  for  arrears  (as  opposed  to  ongoing  expenses) 
should  be  paid  in  priority  to  any  other  claims  and  in  the  order  set  forth  below: 

1.  arrears  owing  on  a  prior  agreement,  order  or  judgment  for  the 
maintenance  of  a  child,  spouse  or  other  dependant; 

2.  up  to  three  months  arrears  of  wages  payable  to  an  employee 
employed  by  the  debtor; 

3.  arrears  of  rent  and  mortgage  payments  on  the  debtor's  family  home 
and  business  premises;  and 

4.  arrears  owing  to  utility  companies  for  electricity  and  water  or  for 
gas,  oil  and  other  fuel,  with  respect  to  the  debtor's  family  home  and 
business  premises.90 

In  addition,  as  already  discussed,  the  Administrator  may  agree  to  pay  certain 
secured  creditors  —  those  with  security  on  chattels  essential  to  the  debtor's 
ability  to  meet  his  obligations  under  the  arrangement  —  on  a  more  favourable 
basis  than  that  proposed  in  respect  of  other  creditors. 

The  proposed  establishment  of  four  classes  of  claims  with  priority  marks 
a  departure  from  the  provisions  of  Bill  S-l  1  and  subsequent  Bills,  under  which 
no  unsecured  creditor  is  entitled  to  any  priority.  However,  it  should  be  noted 
that  section  70  of  Bill  C-60  did  contemplate  an  elaborate  set  of  priorities  for 
composition  arrangements,  incorporating  the  bankruptcy  priorities.  We  are  of 
the  view  that,  while  priorities  generally  ought  to  be  avoided,  the  claims  set  out 
above  do  constitute  justifiable  exceptions  to  this  rule.  These  claims  are  of 
sufficient  importance  in  the  daily  life  and  to  the  well-being  of  the  debtor  and 
those  dependent  upon  him  to  require  special  statutory  treatment. 

(h)    The  Arrangement 

All  creditors  with  admissible  claims,  who  have  filed  proofs  of  claim  within 
the  thirty  day  period  recommended  above,91  should  be  mailed  a  copy  of  the 
proposed  arrangement  five  days  after  the  close  of  the  thirty  day  period.  In 
addition,  these  creditors  ought  to  receive  a  prescribed  form  to  use  in 
requesting  a  meeting  to  discuss  the  proposed  arrangement.9 


92 


While,  at  a  later  juncture,  we  shall  consider  the  methods  by  which  an 
otherwise  fixed  arrangement  may  be  altered,93  the  Commission  also  wishes  to 

In  Section  4(c)  of  this  Chapter,  we  recommended  that  the  Administrator  should  be 
empowered  to  administer  an  arrangement  providing  for  full  payment  of  some  debts  and 
partial  payment  of  the  remaining  debts  or  any  type  of  consensual  agreement  between  the 
debtor  and  his  creditors,  so  long  as  the  debtor  is  able  to  meet  the  qualifying  requirements 
proposed  in  Section  4(a). 


90 


With  respect  to  the  treatment  of  arrears  owing  to  utility  companies,  see  Bill  C-12, 
s.94(5)(c)  and  s.94(6).  It  is  there  provided  that  such  companies  cannot  discontinue  service 
because  of  arrears  unpaid  "prior  to  the  date  of  the  proposed  arrangement"  (s.94(5)(c)), 
although  the  companies  may  discontinue  service  if  there  is  a  subsequent  default  in  payment 
(8.94(6)). 

See  infra,  this  Chapter,  Section  4(e). 

See  Bill  C-12,  s.72. 

See  infra,  this  Chapter,  Section  4(j). 
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provide  expressly  for  variation  at  this  earlier  stage.  Any  creditor  wishing  to 
dispute  a  claim  of  another  creditor  in  the  proposed  arrangement,  or  to  have  his 
own  claim  amended,  should  be  required  to  notify  the  Administrator  within  ten 
days  of  the  mailing  of  the  proposed  arrangement,  and  the  Administrator 
should  determine  forthwith  the  validity  of  the  dispute  or  claim.  The 
Administrator  ought  to  be  empowered  either  to  refuse  to  make  the  requested 
change  or,  at  his  option,  to  amend  a  claim  or  to  attempt  to  obtain  consensual 
agreement  from  the  creditors  and  the  debtor  regarding  the  requested  change. 
If  the  Administrator  amends  the  claim  from  the  amount  included  in  the 
proposed  arrangement,  he  should  be  required  to  notify  forthwith  all  creditors 
in  the  proposed  arrangement.  A  creditor  whose  claim  is  varied  after  a 
successful  dispute  by  another  creditor,  or  whose  requested  amendment  of  his 
own  claim  or  the  claim  of  another  creditor  is  refused,  should  be  entitled  to 
appeal  the  Administrator's  decision  to  the  county  or  district  court. 

Bill  C-12  does  not  provide  expressly  for  one  creditor  taking  issue  with  the 
claim  of  another,  although  section  84(2)  empowers  the  Administrator  to 
disallow  a  claim  after  a  copy  of  the  proposed  arrangement  has  been  sent  to  the 
creditors,94  and  section  92(6)  provides  for  the  retention  of  sufficient  moneys  to 
cover  the  situation  "where  the  validity  of  a  claim  has  not  been  determined".  In 
addition,  where  a  meeting  of  creditors  takes  place,  "the  creditors  may,  by 
resolution  . . .  amend  the  proposed  arrangement",95  with  the  concurrence  of 
the  debtor  and  Administrator,96  although  the  conditions  precedent  under  Bill 
C-1297  to  the  holding  of  creditors'  meetings  have  made  it  less  likely  that  such 
meetings  will  take  place.  While  it  is  conceivable  that  these  provisions  could 
involve  one  creditor's  dispute  to  another  creditor's  claim,  we  are  of  the  view 
that  the  statute  ought  to  provide  specifically  for  such  disputation  and  potential 
variation. 

In  addition,  we  believe  that  reference  ought  to  be  made  to  the  amendment 
of  one's  own  claim,  as  it  appears  in  the  proposed  arrangement.  As  in  the  above 
case,  no  mention  is  made  of  any  such  procedure  in  Bill  C-12,  although  again  it 
is  possible  to  envisage  an  amendment  taking  place  at  a  creditors'  meeting, 
where  one  creditor  seeks  to  vary  his  claim  and  where  the  required  majority  of 
creditors,  as  well  as  the  debtor  and  Administrator,  accede  to  the  proposed 
variation.  In  our  opinion,  the  right  to  request  an  amendment,  and  the 
procedures  for  effecting  any  variation  as  a  result,  ought  to  be  provided  for 
expressly  in  the  legislation. 

It  is  recommended  that,  within  fifteen  days  of  the  mailing  of  the  proposed 
arrangement,  creditors  representing  a  majority  of  votes  of  the  creditors 
entitled  to  vote98  must  request  a  meeting  or  the  arrangement  should  be  deemed 


94 


<JS 


S.84(2)  provides  for  disallowance  "in  whole  or  in  part". 
See  Bill  C-12,  s.73(7). 


96  /ta/.,s.73(8). 

,7  See  infra,  this  Section. 


8  That  is  to  say,  creditors  with  admissible  claims  who  have  filed  their  proof  of  claim  forms 
within  the  required  time  and  whose  claims  have  been  allowed. 
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to  be  ratified.99  If  a  meeting  is  requested  within  the  fifteen  day  period,  the 
Administrator  should  set  a  date  for  the  meeting  and  mail  a  notice  of  the 
meeting  to  all  creditors.  The  notice  should  contain  a  statement  that  the 
proposed  arrangement  may  be  rejected  or  amended  at  the  meeting  by  a 
resolution  carried  by  the  majority  of  votes  of  the  creditors  entitled  to  vote, 
whether  or  not  such  creditors  are  present  or  represented  at  the  meeting  by  a 
proxyholder.100  Any  amendment  so  approved  by  creditors  should  require  the 
concurrence  of  the  Administrator  and  the  debtor.101  If  the  proposal  is  neither 
rejected  nor  amended  as  envisaged  above,  the  arrangement  should  be  deemed 
to  be  ratified,102  unless  creditors  representing  a  majority  of  votes  of  the 
creditors  entitled  to  vote  elect  to  adjourn  the  meeting  so  that  a  proposed 
amendment  can  be  considered  by  all  creditors  in  the  arrangement.103  If  the 
meeting  is  adjourned,  the  proposed  arrangement  incorporating  the  suggested 
amendment,  together  with  notice  of  a  future  meeting  date,  should  be  mailed 
forthwith  to  all  creditors.  The  procedure  to  be  used  in  accepting,  rejecting  or 
amending  the  suggested  amendment  ought  to  be  the  same  as  for  the  original 
proposal. 

With  respect  to  procedural  details,  the  following  major  provisions  are 
recommended: 

1.  creditors  should  have  one  vote  per  $100  or  less  of  each  admissible 
claim;104 

2.  creditors  given  preferential  treatment,  either  in  the  amount  of 
payment  or  the  order  of  payment,  should  be  entitled  to  vote  against, 
but  not  for,  an  arrangement  at  a  meeting;  and 

3.  creditors  should  be  able  to  vote  at  a  meeting  by  proxy,  but  the 
Administrator  should  not  be  permitted  to  be  appointed  proxy  for  a 
creditor. 

Inasmuch  as  the  three  proposals  recommended  above  differ  from  the 
provisions  in  Bill  C- 1 2,  brief  consideration  should  be  given  to  some  of  the  areas 
of  difference. 

Concerning  the  voting  rights  of  creditors  given  preferential  treatment,  it 
should  be  noted  that  section  74(2)  of  Bill  C- 1 2  provides  as  follows: 


Bill  C-12,  s.  73(1)  and  (9).  The  method  of  calculating  the  votes  of  creditors  is  considered 
later  in  this  Section. 


100  Ibid.,  s.  73(7).  Voting  by  proxy  is  discussed  infra,  this  Section. 

101  Ibid.,s.l3(%). 


102 
103 


104 


Ibid.,  s.  13(1). 

The  right  to  adjourn  a  meeting  does  not  appear  in  Bill  C-12.  It  is  at  least  arguable,  from  a 
literal  reading  of  s.  73(7),  that  there  is  in  fact  no  right  to  adjourn  and  that  in  order  to 
consider  a  proposed  amendment  at  a  later  juncture  the  proposed  arrangement  first  must  be 
rejected  and  the  whole  process  begun  anew. 

S.  74(5)  of  Bill  C-12  provides  that  the  "votes  of  the  creditors  shall  be  calculated  by 
counting  one  vote  for  each  dollar  of  every  claim  that  is  not  disallowed"  (see  Bill  S-14, 
s.74(4)).  We  believe  our  proposal  is  a  more  desirable  compromise  tending  to  further  the 
policy  behind  consumer  arrangements,  without  sacrificing  altogether  the  normal  expecta- 
tions of  creditors. 


32 

74. -(2)  A  creditor  is  entitled  to  vote  at  a  meeting  of  creditors  where 

(a)  he  files  a  proof  of  claim  with  the  administrator  prior  to  the  time 
fixed  for  the  meeting; 

(b)  the  claim  is  liquidated  and  not  litigious^ l05^  and 

(c)  the  chairman  does  not  disallow  the  claim  for  the  purpose  of  voting 
thereat. 

Since  in  Bill  C-12  unsecured  creditors  are  not  given  any  special  treatment  or 
priority,  there  is  no  need  to  accord  their  voting  rights  separate  treatment.  On 
the  other  hand,  Bill  C-60  provided  special  rules  in  section  7 1 : 

71.  A  creditor  who  has  a  claim  for  which  he  is  entitled  to  be  paid  in  full 
under  an  arrangement  by  way  of  composition  may  express  his  views  at  a  meeting 
of  creditors  but  he  is  not  entitled  to  vote  at  the  meeting. 

We  are  of  the  view  that  the  provisions  in  both  Bill  C- 1 2  and  Bill  C-60  are 
not  entirely  satisfactory  when  applied  to  our  proposed  orderly  payment  of 
debts  scheme.  The  equality  of  voting  rights  manifested  in  Bill  C-12  is  not 
consonant  with  the  preferential  treatment  accorded  to  certain  creditors  under 
our  recommendations.  Creditors  to  be  given  preferential  treatment  clearly  will 
vote  in  favour  of  the  proposal  (unless  they  wish  even  better  treatment)  and 
may  do  so  at  the  expense  of  other  creditors.  The  potential  for  injustice  to  these 
other  creditors  becomes  even  more  manifest  where  those  receiving  preferential 
treatment  comprise  a  significant,  even  if  not  a  majority,  bloc. 

We  do  not  believe,  however,  that  creditors  given  special  treatment  ought 
to  be  completely  excluded  from  the  voting.  The  extent  of  their  preference  in 
fact  may  be  quite  limited.  Moreover,  there  may  be  valid  reasons  why  a 
proposal  ought  to  be  rejected,  and  we  believe  that  these  creditors  should  have  a 
meaningful  right  to  express  their  views.  Accordingly,  we  offer  a  compromise 
solution,  reflecting  the  desire  to  avoid  the  potential  for  misuse  of  voting 
privileges  and  the  desire  to  permit  all  creditors  to  have  some  concrete  method 
of  affecting  their  financial  future  vis-a-vis  the  debtor. 

Concerning  the  role  of  the  Administrator  as  the  holder  of  a  proxy,  it 
should  be  noted  that  section  75(5)  of  Bill  C-12  provides  that  the  "administra- 
tor may  be  appointed  proxy  for  a  creditor"  and  shall  vote  as  directed  in  the 
instrument  appointing  him.  Part  III  of  Bill  C-60  dealt  with  proxies  only  by 
way  of  incorporation  of  ordinary  bankruptcy  rules  and  only  insofar  as 
composition  arrangements  were  concerned,  and  the  incorporated  provision  did 
not  address  itself  expressly  to  the  Administrator's  status  in  this  regard.106 

The  Commission  believes  that  there  is  a  unique  psychological  importance 
in  the  Administrator's  being,  and  appearing  to  be,  impartial  with  respect  to 


105  It  should  be  remembered  that  the  Commission  earlier  has  recommended  that  litigious 
claims  ought  not  to  be  admissible  in  the  first  place,  unless  they  represent  debts  that  are 
liquidated  or  certain.  See  supra,  this  Chapter,  Section  4(e). 

See  s.89(2)  of  Bill  C-60,  incorporating,  inter  alia,  s.286  with  respect  to  composition 
arrangements.  S.286  dealt  with  proxy  voting.  Interestingly,  s.287  of  Bill  C-60,  a  bankruptcy 
provision  not  incorporated  by  reference  into  Part  III,  provided,  inter  alia,  that  the  trustee 
"shall  not  act  as  proxy  for  a  creditor  unless  the  instrument  of  proxy  leaves  no  discretion  as  to 
how  to  vote  and  on  what  matters". 
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the  preparation  and  administration  of  a  Part  III  arrangement,  seeking  to 
promote  only  the  best  interests  of  all  parties.  This  principle,  particularly  from 
the  point  of  view  of  the  debtor,  who  must  be  encouraged  to  cooperate,  but  also 
from  the  creditor's  point  of  view,  cannot  be  advanced  successfully  where  the 
Administrator  may  be  seen  as  an  agent  of  but  one  group,  the  creditors.  It  is  not 
unreasonable  for  a  creditor  who  holds  strong  views  about  a  proposed 
arrangement,  and  who  wishes  to  express  an  opinion  concerning  its  terms,  to  be 
required  to  attend  a  meeting  personally  or  to  appoint  a  person  other  than  the 
Administrator  as  his  proxy.  In  this  manner,  the  important  position  of  the 
Administrator  as  an  impartial  intermediary  more  likely  will  be  preserved  and 
maintained. 

Turning  now  to  other  proposals  respecting  creditors'  meetings,  it  is 
recommended  that  the  proceedings  held  and  the  resolutions  passed  at  a 
meeting  should  be  valid  notwithstanding  the  failure  of  a  creditor  to  receive 
notice  of  the  meeting.  This  proposal  conforms,  at  least  in  part,  to  the 
provisions  of  section  75(7)  of  Bill  C- 12.    Section  75(7)  provides  as  follows: 


.107 


75. -(7)  Unless  the  court,  on  application,  otherwise  orders,  the  proceedings 
had  and  the  resolutions  passed  at  a  meeting  of  creditors  are  valid  notwithstanding 
the  failure  of  a  creditor  to  receive  notice  of  the  meeting. 

We  believe  that  the  requirements  of  predictability  and  certainty  necessitate  a 
provision  along  the  lines  that  we  have  suggested.  Moreover,  as  a  practical 
matter,  the  Administrator  ordinarily  would  not  be  able  to  distinguish  creditors 
who  initially  requested  a  meeting,  and  who  did  not  attend  because  they  did  not 
in  fact  receive  notice  of  the  meeting,  and  creditors  who  initially  requested  a 
meeting,  but  who  did  not  attend  simply  because  they  changed  their  minds.  We 
therefore  can  see  no  justification  for  interfering  with  the  results  of  a  duly  held 
creditors'  meeting. 

What,  however,  would  be  the  status  of  a  creditor  who  did  not  receive 
notice  of  a  creditors'  meeting?  If  the  creditor  had  no  wish  to  attend  in  any 
event,  presumably  the  absence  of  notice  would  be  of  no  concern.  But  other 
creditors  who  did  not  receive  notice  might  well  hold  strong  views  on  the 
proposed  arrangement  and  might  wish  to  expound  upon  them  at  a  meeting. 
The  Commission  is  of  the  view,  and  accordingly  recommends,  that  a  creditor 
who  has  not  received  notice  of  a  meeting  should  be  included  automatically  in 
any  subsequent  arrangement.  However,  this  creditor,  like  any  other  creditor, 
should  be  entitled  to  seek  an  alteration  of  the  arrangement,  including  an 
amendment  to  the  claims  of  other  creditors  if  such  claims  are  thought  to  be 
invalid,  having  regard  to  the  provisions  that  we  shall  propose  below  concerning 
late  claims.108  We  believe  that  this  right  provides  sufficient  protection  under 
the  circumstances.  We  reject  the  suggestion  that  the  mere  failure  to  receive  a 
notice  should  permit  the  creditor  to  remain  outside  the  arrangement  and 
beyond  the  scope  of  the  proposed  stay  of  enforcement  provisions.109  Moreover, 
we  can  see  no  justification  at  all  for  leaving  the  creditor  out  of  an  arrangement, 


107  This  provision  is  virtually  identical  to  s. 283(5)  of  Bill  C-60,  incorporated  into  Part  III  by 
s.89(2)  with  reference  to  composition  arrangements  only. 

108  See  infra,  this  Chapter,  Section  4(j),  esp.  Section  4(j)(ii). 

109 


See  supra,  this  Chapter,  Section  4(b). 
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while  at  the  same  time  continuing  to  bind  him  under  the  stay  of  enforcement 
provisions.  To  place  the  creditor  in  this  position  would  leave  him  with  access 
neither  to  payments  under  the  arrangement  nor  to  traditional  enforcement 
remedies.  If  in  this  situation  he  were  also  accorded  the  right  to  apply  as  a  late 
claimant,  the  procedure  to  integrate  him  into  the  arrangement  at  this  later 
stage  would  be  more  cumbersome  and  time-consuming  than  simply  including 
him  automatically  in  the  arrangement  in  the  first  place.  Without  essentially 
serving  the  interests  of  anyone,  it  would  only  delay  the  time  at  which  the 
creditor  would  participate  in  the  arrangement,  while  also  ensuring  the 
disruption  of  an  already  existing  arrangement  to  include  him:  it  may  be 
presumed  that  under  the  circumstances  described  above,  the  creditor, 
essentially  with  no  adequate  means  of  satisfying  his  judgment  debt,  almost 
invariably  would  apply  as  a  late  claimant  to  participate  in  the  arrangement. 


(i)     The  Effect  of  an  Arrangement 

We  recommend  that  an  arrangement  should  be  binding  on  every  creditor 
of  the  debtor  who  has  an  admissible  claim.  In  addition,  an  arrangement  should 
operate  to  dismiss  any  petition  in  bankruptcy  that  is  pending  in  respect  of  the 
debtor.110 

The  debtor  should  be  released  from  all  debts  included  in  an  arrangement 
where  the  debtor  has  complied  with  all  its  terms.111  Release  of  the  debtor  from 
a  debt  should  not  affect  the  liability  of  a  person  who  was,  in  respect  of  the  debt, 
a  partner  or  guarantor  or  who  was  jointly  and  severally  liable  with  the 
debtor.112  However,  this  principle  should  not  apply  where  a  husband  and  wife 
have  made  a  joint  arrangement;  in  the  circumstances  mentioned,  the  release  of 
the  husband  or  the  wife  from  a  debt  included  in  the  arrangement 
automatically  should  release  the  other  spouse  from  liability  for  that  debt. 

In  order  to  give  effect  to  the  purposes  of  entering  into  an  arrangement, 
and  in  order  to  prevent  any  circumvention  of  the  principles  involved,  several 
additional  proposals  are  necessary.  It  is  recommended  that  no  person  should 
be  able  to  take  action  against  the  debtor  regarding  a  released  debt, 
notwithstanding  that  the  debtor,  either  before  or  after  the  debt  is  released, 
makes  an  express  or  implied  agreement  or  promise  to  pay  the  debt,  or  an 
express  or  implied  acknowledgment  that  the  debt  is  owing,  and  notwithstand- 
ing that  any  new  consideration  is  given  either  before  or  after  the  debtor's 
release.113  However,  where  a  debt  for  which  the  debtor  is  liable  comes  to  light 
only  after  the  Administrator's  final  distribution  under  the  arrangement,  the 
rights  of  the  creditor  should  not  be  affected  by  the  arrangement  or  by  the 
debtor's  fulfilment  of  its  provisions. 

The  latter  proposal  differs  materially  from  section  92(8)  of  Bill  C-12, 
which  reads  as  follows: 


110  See  Bill  C-12,  s.86(l)(a). 

111  Ibid.,s.  85. 

112  Ibid.,  s.94(\). 

113 


Ibid.,  s.94(2). 
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92. -(8)  Where  the  administrator  has  no  knowledge  of  a  debt  before  he  pays 
the  final  dividend,  the  debtor  is  liable  to  the  creditor  for  an  amount  equal  to  the 
amount  the  creditor  would  have  received  if  the  administrator  had  had  knowledge 
of  the  debt. 

Where  the  debtor  does  not  remember  or  where  he  fraudulently  fails  to  disclose 
such  a  debt,  and  where  the  creditor  had  no  knowledge  of  the  arrangement,"4 
we  are  of  the  view  that  the  creditor  ought  not  to  be  prejudiced  in  any  way  by 
the  existence  or  terms  of  the  arrangement.  He  is  essentially  in  a  similar 
position  to  that  of  a  post-arrangement  creditor,  notwithstanding  the  fact  that 
his  claim  did  exist  during  the  arrangement.  The  debtor's  ignorance  or 
concealment  of  the  outstanding  debt  ought  not  to  enure  to  his  own  benefit, 
cutting  down  the  amount  of  the  claim  of  a  creditor  having  no  knowledge  of  the 
arrangement.  A  premium  must  not  be  placed  on  such  ignorance  or 
concealment,  for  to  do  so  may  only  serve  as  an  encouragement.  As  indicated, 
however,  this  recommendation  is  premised  upon  the  fact  that  the  creditor  has 
no  knowledge  of  the  arrangement;  if  the  creditor  has  such  knowledge,  he 
should  not  be  entitled  to  proceed  against  the  debtor. 

To  avoid  the  siphoning  off  to  another  person  outside  an  arrangement  of 
any  amounts  owing  to  the  debtor,  it  is  recommended  that  where  an 
arrangement  has  been  made,  any  outstanding  assignment  by  the  debtor, 
permissible  under  existing  law,115  should  be  deemed  void  as  of  the  date  of  the 
debtor's  application  for  an  arrangement.116  In  addition,  no  such  assignment  by 
the  debtor  should  be  lawful  during  the  subsistence  of  the  arrangement.117  In 
spite  of  this  prohibition,  the  Administrator,  at  any  time  subsequent  to  the 
filing  of  the  debtor's  application,  should  be  empowered  to  require  of,  and  to 
take  from,  the  debtor  an  assignment  of  any  debt  payable  to  the  debtor, 
including  any  portion  of  his  wages  that  may  become  payable  in  the  future, 
notwithstanding  any  provision  in  the  existing  law  to  the  contrary.  An 
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See  ibid.,  s.  92(9),  which  provides  as  follows:  "Subsection  (8)  does  not  apply  where  the 
creditor  had  knowledge  of  the  arrangement." 

See  The  Wages  Act,  R.S.O.  1970,  c.  486.  S.  7(6)  provides  that  "[s]ubject  to  subsection  7, 
an  assignment  of  wages  or  any  portion  thereof  to  secure  payment  of  a  debt  is  invalid".  S. 
7(7)  provides  as  follows:  "A  debtor  may  assign  to  a  credit  union  to  which  The  Credit  Unions 
Act  [R.S.O.  1970,  c.  96]  applies  such  portion  of  his  wages  as  does  not  exceed  the  portion 
thereof  that  is  liable  to  attachment  or  seizure  under  this  section." 

S.  90(1)  of  Bill  S-ll  rendered  ineffective  an  "assignment  of  existing  or  future  amounts 
receivable,  including  wages".  S.  90(1)  of  Bill  C-12  simply  prohibits  an  "assignment  of 
existing  or  future  wages".  We  believe  that  a  more  comprehensive  provision  is  necessary  if 
Part  III  is  to  work  satisfactorily. 

See  Bill  C-12,  s.  90(1),  which  refers  only  to  an  assignment  made  "before  the  date  of  the 
proposed  arrangement".  No  specific  mention  is  made  of  an  assignment  executed  during  the 
life  of  the  arrangement.  The  stay  of  proceedings  presumably  would  not  apply  to  the 
assignee,  since  s.  71(1)  applies  only  to  a  "creditor  who  would  have  an  admissible  claim 
pursuant  to  section  76",  and  s.  76(a)  provides  that  a  claim  is  admissible  for  any  debt  "to 
which  the  debtor  is  subject  at  the  date  of  the  proposed  arrangement".  In  addition,  the 
debtor  would  not  be  released  from  his  obligations  under  the  assignment,  since  s.  85  provides 
for  a  release  "from  the  debts  for  which  a  claim  is  admissible  under  section  76  and  to  which 
[the  debtor]  was  subject  at  the  date  of  the  proposed  arrangement".  See,  also,  s.  92(8), 
dealing  with  the  debtor's  liability  for  a  debt  unknown  to  the  Administrator  before  he  pays 
the  final  dividend  (although  it  would  appear  that  the  debt  referred  to  in  s.  92(8)  is  one  that 
would  otherwise  be  admissible  under  s.  76). 
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appropriate  notice  should  be  served  on  the  person  owing  the  amount  payable 
before  the  assignment  to  the  Administrator  has  any  legal  effect. n8  However, 
certain  deductions,  which  are  required  or  authorized  by  statute  or  otherwise 
and  which  are  made  regularly  from  the  employee's  wages  by  the  employer, 
should  be  excluded  from  the  amounts  payable  to  the  Administrator  under  the 
assignment.  Such  deductions,  which  include  provincial  health  insurance 
premiums  and  union  dues,  should  continue  to  be  paid  directly  by  the  employer 
and  in  priority  to  the  wage  assignment.  If  the  arrangement  is  rejected,  the 
Administrator  should  be  required  to  return  any  money  received  under  an 
assignment. 

(j)     Alteration  of  an  Arrangement 

While  an  arrangement  must  be  founded  upon  a  firm  grasp  of  the  debtor's 
present  and  anticipated  financial  circumstances,  we  believe  that  it  cannot  be 
considered  immutable.  There  must  be  flexibility  in  the  orderly  payment  of 
debts  scheme  to  permit  amendments  to  an  arrangement  wherever  necessary 
—  for  example,  where  the  debtor's  financial  position  has  changed  or  where 
new  creditors  arise  and  wish  to  be  included  in  an  existing  arrangement.  This 
section  delineates  the  circumstances  in  which,  and  the  method  by  which,  an 
alteration  of  an  arrangement  may  take  place. 

(i)    Variation  by  Reason  of  Changes  in  the  Debtor's  Financial 
Circumstances 

As  was  the  case  in  Bill  C-60,119  Bill  S-l  1  and  subsequent  Bills  appear  to 
limit  the  extent  to  which  a  subsisting  arrangement  may  be  varied.  Section 
95(2)  of  Bill  C-l  2  provides  as  follows: 

95. -(2)  Subject  to  subsection  (3),  where  the  administrator  is  of  the  opinion 
that  a  debtor  cannot  reasonably  be  expected  to  fulfil  the  obligations  imposed  on 
him  by  an  arrangement  made  under  this  Part,  the  administrator  may  vary  the 
term,  the  amounts  to  be  paid  or  the  times  of  payment  set  out  in  the  arrangement 
but  not  so  as  to  extend  the  term  beyond  four  years  from  the  date  of  the  proposed 
arrangement. 

Subsections  (3)  to  (10)  of  section  95  provide  for  notice  to  the  creditors  and  the 
calling  of  creditors'  meetings. 

Under  the  proposed  federal  legislation,  the  extent  to  which  creditors  may 
amend  an  existing  arrangement  is  quite  restricted.  For  example,  Bill  C-l 2 
does  not  give  creditors  an  independent  right  to  apply  for  a  variation  of  any 
sort.  Rather,  they  are  limited  to  a  right  to  request  a  meeting  in  order  to  reject 
or  amend  an  arrangement  as  varied  by  the  Administrator.  Moreover,  even  in 
respect  of  the  right  to  pass  on  the  Administrator's  variation,  there  appears  to 
be  a  substantial  restriction  on  creditors.  Section  95(2)  of  Bill  C-l 2  appears  to 
restrict  a  proposed  variation  to  one  that  is  to  operate  in  the  debtor's  favour,  for 
the  prerequisite  to  a  variation  is  the  Administrator's  opinion  "that  a  debtor 
cannot  reasonably  be  expected  to  fulfil  the  obligations  imposed  on  him  by  an 

118  See  Bill  C-12,  s.90(2)  and  (3). 

119  See  Bill  C-60,  s.  87(2). 
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arrangement  made  under  this  Part".  At  a  creditors'  meeting,  would  the 
creditors  be  entitled  to  amend  the  proposed  new  arrangement  in  order  to 
increase,  rather  than  decrease,  the  debtor's  obligations? 

The  thrust  of  these  observations  makes  it  reasonably  clear  that  the 
variation  provisions  of  Bill  C-12  are  too  limited  in  scope.  Under  that  Bill  it  is 
unclear  what  the  consequences  are  of  the  debtor's  fulfilment  of  his  duty  to 
"disclose  to  the  administrator,  on  request,  any  material  change  in  his  assets 
and  debts",120  where  the  debtor  indicates  that  his  financial  position  in  fact  has 
improved.  Accordingly,  we  recommend  the  expansion  of  the  provisions 
dealing  with  the  variation  of  an  arrangement.  We  recommend  that,  in  order  to 
inform  the  Administrator  and,  through  him,  the  creditors,  of  the  debtor's 
continuing  financial  position,  the  debtor  should  be  under  a  duty  to  disclose  to 
the  Administrator  any  material  change  in  his  assets  or  liabilities,  or  any  other 
material  change  in  his  circumstances,  whether  the  change  involves  an 
improvement  or  a  worsening  of  the  debtor's  status.  The  Administrator  should 
be  empowered  to  propose  a  variation  of  an  arrangement  on  his  own  initiative, 
having  regard  to  any  changes  in  the  financial  or  other  relevant  circumstances 
of  the  debtor.  Moreover,  the  debtor  and  any  creditor  in  the  arrangement 
should  be  entitled  to  apply  to  the  Administrator  for  a  variation,  if  the  debtor  or 
creditor  believes  that  the  debtor's  circumstances  have  changed  to  such  a 
degree  that  payments  under  the  arrangement  could  and  should  be  decreased 
or  increased,  as  the  case  may  be. 


(ii)  Late  Claimants 

Notwithstanding  the  fact  that  the  proposed  orderly  payment  of  debts 
scheme  is  intended  to  assist  overcommitted  debtors  by  providing  for  the 
payment  by  instalments  of  all  or  most  of  their  existing  debts,  it  is  anticipated 
that  under  certain  circumstances  some  creditors  will  not  be  automatically 
included  in,  and  bound  by,  a  Part  III  arrangement.  In  the  first  place,  under  our 
proposals,  a  creditor  whose  claim  represents  an  unliquidated,  contingent  or 
uncertain  debt,  would  not  have  an  "admissible  claim"121  that  could  be  included 
in  an  arrangement,  and  therefore  would  not  be  bound  by  our  proposed  stay  of 
proceedings  provision.122  However,  these  debts  may  become  liquidated  and 
certain  during  the  subsistence  of  an  arrangement,  and  either  the  debtor  or  the 
creditor  may  see  it  in  his  interest  to  have  the  claim  included  in  the 
arrangement:  the  debtor  may  have  exigible  property  he  wishes  to  protect  or,  at 
the  other  extreme,  the  creditor  may  wish  to  avoid  the  time,  expense  and 
frustration  often  involved  in  traditional  enforcement  activities  and  may  wish 
to  be  included  in  an  already  existing  arrangement. 
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121 
122 


Bill  C-12,  s.  88(a).  See,  also,  s.  67(a),  whereby  the  debtor  is  placed  under  a  duty  to 
"disclose  to  the  administrator  such  information  as  is  necessary  for  the  administrator  to  take 
into  consideration  the  matters  set  out  in  section  69",  including,  for  example,  the  debtor's 
"expected  future  earnings  and  property"  (s.  69(b)).  The  debtor  may  indicate  an  anticipated 
improvement  in  his  fortunes,  and  this  expectation  in  fact  may  be  subsequently  realized. 

See  supra,  this  Chapter,  Section  4(e). 

See  supra,  this  Chapter,  Section  4(b). 


38 

In  addition,  as  indicated  earlier,123  there  may  be  a  creditor  who,  having  an 
"admissible  claim",  could  have  been  included  in  an  arrangement,  but  who 
failed  to  file  a  proof  of  claim  form  in  due  time.  This  creditor  would  be  subject 
to  the  proposed  stay  of  proceedings,  since  he  would  have  an  "admissible 
claim".  However,  we  have  recommended  that  where  such  a  creditor  did  not 
have  actual  knowledge  of  the  Part  III  proceedings  prior  to  the  expiry  of  the 
period  within  which  a  proof  of  claim  had  to  be  filed,  he  should  be  able  to  apply 
to  the  Administrator  as  a  late  claimant. 

Other  potential  late  claimants  also  are  conceivable.  Since  the  debtor 
would  be  free  to  enter  into  contracts  and  agreements  with  others  during  an 
arrangement,  new  debts,  not  existing  at  the  date  of  the  debtor's  application  or 
at  the  date  the  arrangement  was  finally  made,  could  arise.  These  new  debts 
could  be  owed  to  creditors  already  included  in  the  arrangement  or  to  entirely 
new  creditors.  In  each  case,  because  the  claims  arise  subsequent  to  the  date  of 
the  debtor's  application,  they  would  not  be  "admissible  claims"  under  our 
proposals,  and  therefore  the  creditors  asserting  them  would  not  be  bound  by 
the  stay  of  proceedings  in  respect  of  such  claims. 


124 


The  purpose  of  Part  III  is  best  effectuated  by  making  an  arrangement  as 
comprehensive  as  possible  and  by  ensuring,  to  the  greatest  extent,  that  its 
continuance  is  not  disrupted  by  the  constant  assertion  of  claims  by  creditors 
outside  the  arrangement.  Accordingly,  the  Commission  recommends  that  the 
classes  of  late  claimant  described  above  ought  to  have  the  right  to  apply  for 
inclusion  in  an  existing  arrangement  where  their  claims  are  for  debts  that  are 
payable  immediately  or  at  a  future  time,  and  that  are  liquidated,  certain, 
secured  or  unsecured.125 

In  addition  to  the  right  of  a  late  claimant,  as  described  above,  to  apply  to 
the  Administrator  for  inclusion  in  an  existing  arrangement,  we  recommend 
that  the  debtor  himself  should  have  the  right  to  apply  to  include  a  creditor  as  a 
late  claimant.  While  this  proposal  might  well  involve  the  inclusion  of  a 
creditor  in  an  arrangement  against  that  creditor's  will,  we  believe  that  it  is 
consistent  with  our  proposals  concerning  the  creation  of  the  arrangement  in 
the  first  place,  whereby  certain  creditors  with  admissible  claims  could  be 
forced  into  an  arrangement  notwithstanding  their  objections.  Moreover,  we 
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See  supra,  this  Chapter,  Section  4(e). 


124  Under  s.  76(a)  of  Bill  C-12,  claims  that  arise  subsequent  to  the  "date  of  the  proposed 
arrangement"  would  not  be  "admissible  claims"  and  therefore  would  not  be  bound  by  the 
stay  of  proceedings  under  s.  71(1).  Under  Bill  C-12,  the  Administrator  is  to  prepare  a 
proposed  arrangement  where  he  is  satisfied  that  the  debtor  qualifies  for,  and  is  likely  to 
comply  with,  an  arrangement.  Where  the  debtor  accepts  the  proposed  arrangement,  the 
Administrator  then  is  required  under  s.  68(1)  to  "inscribe  on  the  proposed  arrangement  a 
date  of  filing".  This  date  is  the  "date  of  the  proposed  arrangement".  Concerning 
"admissible  claims",  see  supra,  this  Chapter,  Section  4(e). 
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The  description  of  the  type  of  claim  that  would  support  a  late  application  for  inclusion  in 
an  existing  arrangement  corresponds,  of  course,  to  the  definition  of  the  type  of  claim  that  is 
"admissible"  (except,  quite  naturally,  there  is  no  requirement  in  the  former  case  that  the 
claim  be  for  a  debt  that  exists  at  the  date  of  the  debtor's  application).  Clearly,  a  claim  of  a 
late  claimant  logically  could  not  be  founded  on  an  unliquidated,  contingent  or  uncertain 
debt,  inasmuch  as  we  have  recommended  that  such  debts  could  not  be  the  basis  of  an 
"admissible  claim"  included  in  the  arrangement  at  the  outset. 
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are  of  the  view  that  there  would  be  sufficient  opportunity  for  a  dissenting  late 
claimant  and  other  creditors  to  air  their  grievances  and  thereby  avoid 
inclusion  of  the  late  claim  in  the  arrangement.126 

The  Commission's  recommendations  respecting  late  claims  differ  from 
the  narrower,  and  somewhat  ambiguous,  provisions  of  Bill  C-12.  Bill  C-12 
makes  only  a  rather  oblique  reference  to  a  creditor  who  has  an  "admissible 
claim",  but  who  nevertheless  has  not  been  included  in  the  arrangement. 
Section  92(7)  provides  in  certain  circumstances  for  payment  to  a  "creditor 
who  does  not  file  a  proof  of  claim  before  the  administrator  pays  a  dividend". 
While  reading  this  provision  out  of  context  may  lead  one  to  believe  that  it 
comprehends  payment  to  all  late  claimants,  including  late  claimants  whose 
claims  do  not  arise  until  after  an  arrangement  comes  into  effect,  it  would 
appear  that  the  provision  is  much  more  narrowly  circumscribed.  A  creditor  is 
not  entitled  to  a  dividend  unless  he  has  filed  a  prescribed  proof  of  claim  with 
the  Administrator.127  The  only  type  of  creditor  who  can  file  a  proof  of  claim 
and  be  included  in  an  arrangement  is  one  with  an  "admissible  claim",  that  is,  a 
creditor  whose  claim  exists  at  the  "date  of  the  proposed  arrangement".128 
Accordingly,  section  92(7)  appears  to  deal  exclusively  with  a  creditor  with  an 
"admissible  claim"  who  for  some  reason  has  not  been  included  in  the  existing 
arrangement  and  whose  claim  has  not  been  deemed  to  have  been  renounced 
under  section  83(5). 129  Such  a  creditor  could  file  a  late  proof  of  claim  form  and 
come  within  the  provisions  of  section  92(7). 


(Hi)  Invalid  Claims  Included  in  an  Arrangement 

The  Commission  wishes  to  draw  attention  to  the  status  of  an  arrangement 
where,  during  its  existence,  it  is  discovered  that  a  claim,  or  part  thereof, 
included  in  the  arrangement  is  in  fact  invalid.  Where  the  debtor  has  not  been 
guilty  of  a  fraud  respecting  the  claim,  but  has  acted  honestly  and  reasonably 
in  accepting  it  as  valid,  the  Administrator  should  be  empowered  to  propose  a 
variation  of  the  arrangement,  leaving  out  the  invalid  claim.  The  Commission 
is  of  the  view  that  an  honest  debtor,  acting  reasonably  and  in  good  faith,  ought 
not  to  be  prejudiced  merely  by  the  inclusion  of  an  invalid  claim.  Where, 
however,  the  debtor  has  not  acted  in  good  faith  respecting  the  acceptance  or 
promotion  of  the  claim  —  where,  for  example,  he  has  been  privy  to  a  fraud  on 
the  other  creditors  —  the  latter  should  be  entitled  to  apply  to  the 
Administrator  for  an  annulment  of  the  arrangement  or  for  a  variation, 
excluding  the  invalid  claim  or  the  portion  of  the  claim  that  is  invalid.  In 
addition,  the  Administrator  should  be  empowered  to  annul  or  vary  the 
arrangement  on  his  own  motion,  on  notice  to  all  parties.  Where,  either  upon 
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See  infra,  this  Chapter,  Section  4(j)(iv). 

Bill  C-12,  s.  83(1). 

S.  76(a). 

Bill  C-12,  s.  83(4)  provides  that  where  the  Administrator  knows  of  a  potential  or  actual 
claimant  or  secured  party,  he  may  serve  a  notice  on  him  and  may  "require  such  person  to  file 
a  proof  thereof.  S.  83(5)  then  provides  that  if  such  person  fails  to  file  his  proof  of  claim  or 
security  interest  within  thirty  days,  "such  person  is  deemed  to  have  renounced  the  claim  or 
security  interest  referred  to  in  the  notice".  See  supra,  this  Chapter,  Section  4(e). 


40 

the  application  of  a  creditor  or  on  his  own  motion,  the  Administrator  decides 
to  annul  the  arrangement,  the  normal  enforcement  rights  of  the  creditors 
should  revive. 


(iv)  Duties  of  the  Administrator 

After  receiving  an  application  for  an  alteration  of  an  arrangement  under 
any  of  the  circumstances  referred  to  earlier,  or  after  initiating  alteration 
proceedings  himself,  and  pending  the  determination  of  the  issue,  the 
Administrator  should  not  be  entitled  to  make  a  distribution  to  any  creditor 
participating  in  the  arrangement. 

Where  a  debtor,  creditor  or  late  claimant  makes  an  application  to  the 
Administrator  for  an  alteration  of  an  arrangement,  the  Administrator  should 
be  given  broad  jurisdiction  in  respect  of  that  application.  He  should  be  entitled 
to  refuse  to  act  on  the  application;  that  is,  he  should  be  entitled  to  refuse  to 
accept  any  suggestions  for  a  change  in  the  arrangement.  Alternatively,  the 
Administrator  should  be  entitled  to  accept  changes  suggested  in  the 
application  or  to  make  any  amendments  to  those  changes.  Or,  where  a  more 
general  application  for  an  alteration  does  not  offer  specific  changes  to  the 
arrangement,  the  Administrator  should  be  entitled  to  make  any  changes  he 
thinks  just  and  reasonable.  However,  where,  in  any  of  the  circumstances 
considered  above,  the  Administrator  wishes  to  propose  to  the  debtor  and 
creditors  an  alteration  in  the  duration  of  the  arrangement,  any  extension 
proposed  by  him  should  not  exceed  five  years  from  the  date  of  the  original 
arrangement.130 

The  limit  of  five  years  provides  sufficient  flexibility,  in  light  of  the  altered 
circumstances,  without  raising  the  spectre  of  a  virtually  limitless  term.  We  are 
of  the  view  that  an  extension  for  longer  than  five  years  generally  would  be 
unrealistic.  To  countenance  a  longer  period  will  only  serve  to  discourage 
debtors,  and  will  do  nothing  to  encourage  creditors  anxious  to  terminate  their 
relationship  with  the  debtor  as  quickly  as  possible. 

If  the  Administrator  decides  to  propose  an  alteration,  either  on  his  own 
initiative  or  based  on  changes  suggested  in  an  application,  he  should  be 
required  to  send  to  the  debtor  and  the  creditors  a  copy  of  the  proposed  new 
arrangement,  incorporating  and  clearly  indicating  the  proposed  alteration. 
Within  fifteen  days  from  the  date  of  mailing  the  material,  any  party  to  the 
arrangement  or  any  dissenting  late  claimant  ought  to  be  entitled  to  file  with 
the  Administrator  an  objection  to  the  proposed  alteration.  If  no  objections  are 
filed  within  the  prescribed  fifteen  day  period,  the  proposed  alteration  to  the 
arrangement  should  be  deemed  to  have  been  accepted.  If  an  objection  is  made, 
the  Administrator  forthwith  should  give  all  interested  parties  notice  of  a 
hearing  to  consider  the  objection.  After  hearing  any  objections,  the 
Administrator  ought  to  determine  whether  the  arrangement  should  be  altered 
as  proposed.131 


130  S.  95(2)  of  Bill  C-12  provides  that  no  extension  may  be  "beyond  four  years  from  the  date 
of  the  proposed  arrangement". 

131  See  similar  objection  procedures  in  Bill  C-60,  s.  87(2)-(6). 
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It  will  be  noted  that  the  mechanism  for  passing  on  a  proposed  alteration 
to  a  subsisting  arrangement  differs  from  the  method  of  passing  on  a  proposed 
arrangement.  The  Commission  is  of  the  view  that  the  more  formal  mechanism 
of  creditors*  meetings  used  to  ratify,  reject  or  amend  a  proposed  arrangement, 
and  used  in  section  95  of  Bill  C-12  also  in  the  context  of  variations,  is  not 
necessary  where  an  alteration  is  being  proposed. 


(v)   Appeals 

Finally,  the  Commission  recommends  that  a  right  of  appeal  should  be 
accorded  to  the  debtor  and  the  creditors,  including  a  late  claimant,  in  respect 
of  any  decision  made  by  the  Administrator  concerning  an  alteration  of  an 
arrangement.  The  appeal  should  be  to  the  county  or  district  court. 


(k)    Annulment  of  an  Arrangement 

An  arrangement  should  be  annulled  if  the  debtor  defaults  in  his  payments 
for  forty-five  consecutive  days.  However,  we  believe  that  an  attempt  should  be 
made  to  forestall  or  preclude  this  consequence.  Accordingly,  where  the  debtor 
has  been  in  default  for  thirty  days,  the  Administrator  should  be  required  to 
attempt  to  meet  with  him  in  order  to  discuss  the  reasons  for  his  default  and, 
under  appropriate  circumstances,  the  Administrator  should  be  empowered  to 
extend  the  default  period  to  ninety  days,  or  to  vary  the  arrangement.132  In 
varying  the  arrangement  following  default  or  in  extending  the  default  period, 
the  Administrator  should  have  regard  to  all  the  circumstances  of  the  case, 
including  the  bona  fides  of  the  debtor  and  the  reasons  for  his  default.  If  an 
extension  is  granted,  the  Administrator  should  notify  forthwith  all  creditors 
included  in  the  arrangement.133 

The  general  rule  proposed  above,  that  is,  annulment  after  a  default  of 
forty-five  consecutive  days,  differs  from  the  three  month  provision  in  Bill 
C-12,  at  least  where  the  debtor  is  making  payments  on  a  monthly  or  shorter 
basis.134  The  Commission  is  of  the  opinion  that  an  automatic  right  to  remain  in 
default  for  three  months  is  unjustifiably  prejudicial  to  participating  creditors, 
particularly  where  payments  are  to  be  made  each  month  or  on  a  shorter  basis. 

However,  we  do  acknowledge  that  under  some  circumstances  there  may 
be  a  satisfactory  explanation  for  the  default,  although  one  must  not  lose  sight 
of  the  fact  that  the  debtor  is  to  be  accorded  the  right  to  apply  for  a  variation  of 
the  arrangement  where  he  believes  that  he  is  no  longer  able  to  meet  his 
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134 


It  will  be  remembered  that  the  Administrator  may  vary  an  arrangement  on  his  own 
motion.  It  is  anticipated  that  in  many  cases  an  attempt  will  be  made  to  vary  the 
arrangement  before  the  debtor  has  defaulted. 

Proceedings  to  vary  the  arrangement,  which  for  some  reason  are  not  completed  before  the 
expiry  of  the  forty-five  day  period,  will  not  prejudice  the  debtor.  The  Administrator  in  such 
cases  normally  will  extend  the  default  period  as  well.  This  extension  ordinarily  will  give 
sufficient  time  to  complete  any  outstanding  proceedings  to  vary  the  arrangement. 

Bill  C-12,  s.  96(3)(a).  A  similar  provision  appeared  in  Bill  C-60  and  following  Bills. 
Where  payments  are  to  be  made  on  any  other  basis,  annulment  occurs  "ten  days  after  such 
payments  become  payable  and  are  not  paid"  (Bill  C-12,  s.  96(3)(b)). 
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obligations.  Nevertheless,  for  one  reason  or  another,  in  some  cases  the  debtor 
will  not  apply  for  a  variation  even  though  a  change  in  his  financial 
circumstances  clearly  would  permit  him  to  have  the  terms  of  the  arrangement 
altered.  Recognizing  this  possibility,  the  Commission  believes  that  jurisdiction 
to  extend  the  default  period  in  appropriate  circumstances  to  ninety  days  ought 
to  be  given  to  the  Administrator.  Where,  however,  the  arrangement  is  not 
varied  to  meet  any  new  circumstances,  and  where,  after  an  extension,  the 
debtor  cannot  meet  his  existing  financial  obligations  within  the  ninety  day 
period,  we  are  of  the  view  that  the  arrangement  ought  to  be  annulled.  At  this 
juncture  it  is  clear  that  the  debtor  and  the  creditors  are  but  harbouring  a  false 
hope  of  repayment,  so  that  further  prolongation  of  the  arrangement  is  no 
longer  warranted. 

In  addition  to  annulment  through  the  default  of  the  debtor,  a  creditor 
should  be  entitled  to  apply  to  the  Administrator  for  an  annulment  if  he  has 
reason  to  believe  that  the  debtor  has  absconded,  or  is  about  to  abscond,  in 
order  to  avoid  paying  his  debts,  or  has  been  guilty  of  fraud  relative  to  the 
arrangement  or  with  respect  to  the  claim  of  a  creditor.135  A  creditor  also  should 
be  given  the  right  to  apply  for  an  annulment  where  the  debtor  is  not  fulfilling 
his  duties  under  Part  III,  or  is  not  complying  with  a  court  order  or  with  a 
direction  of  the  Administrator.  Finally,  since  in  some  cases  the  creditors  may 
not  have  sufficient  information  to  raise  or  substantiate  the  types  of  allegations 
considered  above,  it  is  recommended  that  the  Administrator  should  be 
empowered  to  initiate  his  own  inquiries  and  to  make  an  order  accordingly. 
Once  again,  there  ought  to  be  a  right  of  appeal  to  the  county  or  district  court 
for  creditors  and  the  debtor. 

While  the  above  recommendations  do  comprehend  some  of  the  provisions 
of  Bill  C-12,136  they  differ  from  these  provisions  in  two  respects.  First,  in  terms 
of  substantive  law,  our  model  scheme  deals  with  a  debtor  who  has  absconded 
or  who  is  about  to  abscond.  We  are  of  the  view  that  neither  a  creditor  nor  the 
Administrator  should  necessarily  be  required  to  await  an  actual  default  on  the 
part  of  the  debtor  in  order  to  invoke  the  proposed  statutory  right  to  apply  for, 
or  order,  an  annulment  of  the  arrangement.  In  most  instances,  time  will  be  of 
the  essence,  and  where,  for  example,  there  is  sufficient  reason  to  believe  that 
the  debtor  is  about  to  abscond,  an  annulment  should  be  possible  in  order  to 
revive  the  ordinary  rights  of  the  creditors  before  it  is  too  late  to  seize  or  attach 
the  debtor's  property.  Should  the  debtor  feel  aggrieved  by  the  Administrator's 
decision,  he  may  seek  recourse  in  the  county  or  district  court. 

Secondly,  the  Commission  also  has  departed  from  the  procedural 
provisions  in  Bill  C-12.  Whereas  Bill  C-12  provides  for  initial  annulment 
jurisdiction  in  the  court,  initiated  under  section  96(1)  and  (2)  by  an 
"application  and  on  such  notice  to  the  administrator  as  may  be  prescribed", 
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For  example,  the  debtor  may  not  have  acted  honestly,  reasonably,  or  in  good  faith  with 
respect  to  the  promotion  or  acceptance  of  the  claim  in  question.  Where  the  debtor  has  acted 
honestly,  reasonably,  and  in  good  faith  in  this  regard,  the  Commission  has  recommended 
that  the  Administrator  should  be  empowered  to  propose  a  variation  of  the  arrangement  to 
take  account  of  the  fact  that  the  claim  in  question  is  invalid.  See  supra,  this  Chapter, 
Section  4(j)(iii). 

Bill  C-12,  s.  96(1)  and  (2). 
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we  have  proposed  that  such  power  should  rest  initially  with  the  Administrator. 
This  decision  to  differ  from  Bill  C-12  is  not  founded  essentially  on  the 
particular  judicial  forum  envisaged  under  that  Bill,  a  forum  with  which, 
however,  we  do  take  issue.137  Rather,  we  are  of  the  opinion  that  a  simple, 
inexpensive,  efficient  and  expeditious  method  of  dispute  resolution  ought  to  be 
a  major  component  in  an  orderly  payment  of  debts  scheme  for  debtors  and 
their  creditors.  While  a  right  of  appeal  to  a  court  is  an  essential  safeguard 
under  the  proposed  regime,  the  Commission  believes  that  the  initial  decision- 
making power  can  rest  reasonably  with  the  Administrator.  An  already 
overburdened  court  system  ought  not  to  be  taxed  further  where  other  avenues 
are  conveniently  open. 

If  an  arrangement  is  annulled,  it  is  recommended  that  the  rights  of  the 
creditors  ought  to  be  revived  automatically  as  of  the  date  of  the  annulment.138 
An  appropriate  notice,  indicating  that  the  stay  of  proceedings  has  been  lifted, 
should  be  sent  forthwith  to  the  enforcement  office  that  had  received  a  notice  of 
the  stay  upon  the  debtor's  application  for  an  arrangement. 

Subject  to  our  earlier  recommendations  concerning  interest  during  the 
currency  of  a  consolidation  arrangement,139  we  recommend  that  a  creditor 
should  be  entitled  to  claim  interest  owing  on  the  debt,  but  only  from  the  date 
of  the  annulment;  he  should  not  be  permitted  to  claim  any  interest  that  might 
have  accrued  while  the  arrangement  was  in  force.  Where,  however,  the 
arrangement  is  annulled  as  a  result  of  the  debtor's  fraud  relative  to  the 
arrangement  or  with  respect  to  a  creditor  or  creditors,  or  where  the  debtor  has 
absconded  or  is  about  to  abscond,  the  right  of  the  creditor  to  interest  under  the 
original  contract  should  revive  as  of  the  date  that  the  application  for  the 
arrangement  was  filed,  as  though  no  arrangement  had  been  made. 

With  respect  to  the  consequences  of  an  annulment  where  the  debtor  has 
been  fraudulent,  or  has  absconded  or  has  attempted  to  abscond,  reference 
should  be  made  to  the  provisions  of  Bill  C-12.  Section  96(1)  provides  that, 
where  the  arrangement  "constitutes  a  fraud  with  respect  to  a  particular 
creditor", 

the  debtor  is  deemed  to  have  filed  a  petition  [in  bankruptcy]  in  respect  of  himself 
under  subsection  135(1)  that  is  in  accordance  with  paragraphs  1 34(  1  )(a)  and  (b) 
and  the  administrator  shall  forthwith  make  a  bankruptcy  order  in  respect  of  the 
debtor.!140! 

At  the  previously  mentioned  federal-provincial  Conference  on  Consumer 
Debtor  Arrangements,  held  in  Ottawa  on  July  12,  1976,  the  consensus  of  the 
provincial  representatives  was  that  there  should  not  be  an  automatic 
bankruptcy  where  an  arrangement  has  been  annulled.  Rather,  the  rights  of 
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140 


Pursuant  to  s.2(l)  of  Bill  C-12,  the  "court"  having  jurisdiction  under  Part  III  is  the  High 
Court  of  Justice.  Concerning  this  issue,  see  infra,  this  Chapter,  Section  5. 

See  Bill  C-12,  s.  96(4)(c). 

See  supra,  this  Chapter,  Section  4(e). 

A  virtually  identical  provision  appeared  as  s.88(l)  of  Bill  C-60.  S.96(4)(c)  of  Bill  C-12 
reinforces  s.96(  1 )  by  providing  that,  on  an  annulment,  the  rights  of  the  creditors  are  revived 
"except  where  the  arrangement  is  annulled  under  subsection  ( 1 )". 
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the  creditors  should  be  revived  and  both  the  creditors  and  the  debtor  should  be 
free  to  pursue  their  ordinary  rights  and  remedies,  including,  for  example, 
bankruptcy. 

The  view  taken  by  the  provincial  representatives  is  wholly  in  accordance 
with  the  Commission's  conclusions  concerning  this  matter.  We  do  not  see  why 
the  existence  of  fraud,  any  more  than  the  mere  default  of  the  debtor,  should 
require  an  automatic  petition  into  bankruptcy.  It  may  well  be  the  case  that  the 
creditors  would  see  their  greatest  financial  advantage  in  pursuing  such 
ordinary  enforcement  rights  as  seizure  or  garnishment.  In  any  event,  we  are  of 
the  view  that  flexibility  ought  to  be  preserved  and  that  all  possible  options 
ought  to  be  left  open  to  the  parties.  Accordingly,  in  this  regard  we  do  not 
subscribe  to  the  provisions  of  section  96(  1 )  of  Bill  C- 1 2. 


(1)     Counselling 

Any  orderly  payment  of  debts  scheme  must  include  an  attempt  to 
rehabilitate  the  debtor  financially,  both  in  the  short  run  and  for  the  future. 
However,  careful  consideration  must  be  given  to  the  extent  to  which  a  debtor 
should,  in  effect,  be  forced  to  rehabilitate  himself,  or  forced  to  make  an 
attempt  to  do  so.  The  success  or  failure  of  a  consumer  arrangement  must 
depend  ultimately  on  the  goodwill  and  voluntary  support  offered  by  the 
debtor.  This  fact  is  not  to  deny  or  minimize  the  element  of  force  present  in  our 
proposals  and  in  Bill  C-12.  For  example,  we  have  recommended  that  the 
debtor  should  be  under  a  duty  to  supply  the  Administrator  with  certain 
information,  and  to  prepare  a  budget  with  respect  to  his  necessary  ongoing 
living  and  business  expenses.  We  also  have  recommended  that  non- 
cooperation  should  result  in  the  Administrator's  refusal  to  prepare  a  proposed 
arrangement.141  However,  we  wish  to  emphasize  that  there  are  substantial 
limits  to  the  degree  to  which  the  law  is  able  to  coerce  a  debtor  to  fulfil  the 
terms  of  a  subsisting  arrangement  and  thereafter  to  manage  his  financial 
affairs  successfully. 

In  the  view  of  the  Commission,  counselling  forms  a  critical  aspect  of 
rehabilitation.  It  is  the  means  by  which  a  debtor  may  receive  guidance  in  the 
management  of  his  financial  affairs.  Accordingly,  the  Commission  recom- 
mends that  the  Administrator  should  be  under  a  duty  to  encourage  debtors  to 
take  advantage  of  provincial  counselling  services  for  advice  and  assistance, 
both  in  carrying  out  their  obligations  under  an  arrangement  and  in  planning 
for  a  sound  financial  future.142 


141  See  supra,  this  Chapter,  Section  4(c). 

142  Insofar  as  financial  counselling  is  concerned,  Bill  C-12  goes  beyond  mere  exhortation  and 
encouragement.  S.  87(1)  of  that  Bill  does  provide,  of  course,  for  financial  advice  by  the 
Administrator.  This  provision  reads  as  follows: 

87.-(l)  The  administrator  shall  exercise  such  supervision  over  and  give  such 
advice  to  a  debtor  who  files  a  request  under  section  65  as  the  administrator  thinks  may 
be  helpful  to  assist  the  debtor  to  rehabilitate  himself  financially  and  to  carry  out  his 
financial  obligations. 
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(m)   Self-Administration  by  the  Debtor 

As  indicated  above,  rehabilitation  is  a  major  component  of  any  orderly 
payment  of  debts  scheme.  While  the  scheme  proposed  in  this  Chapter 
contemplates  close  supervision  of  an  arrangement  by  the  Administrator,  the 
Commission  also  wishes  to  avoid  the  potentially  debilitating  effects  of  long 
term  tutelage.  Total  or  unrestricted  supervision  over  a  debtor's  affairs  may 
well  foster  or  maintain  a  type  of  financial  immaturity  or  irresponsibility.  The 
Commission  is  convinced  that  sound  financial  planning  must  emanate  from 
the  debtor  himself,  and  it  cannot  be  expected  to  do  so  without  the  debtor's 
ultimately  shouldering  his  own  burden.  Accordingly,  and  in  order  to 
encourage  independence  and  responsibility  for  one's  own  affairs,  we 
recommend  that,  after  a  debtor  has  complied  with  the  terms  of  an 
arrangement  for  six  consecutive  months,  the  Administrator  should  have  power 
to  permit  the  debtor  to  make  the  payments  required  under  the  arrangement 
directly  to  his  creditors,  under  such  supervision  as  the  Administrator  may 
determine.143 


(n)    Reprisals  Against  a  Debtor  by  an  Employer 

It  is  not  inconceivable  that  an  employer  might  look  askance  at  a  debtor 
who  applies  for,  or  who  enters  into,  a  Part  III  arrangement.  The  suspicion  or 
uncertainty  felt  by  an  employer  in  respect  of  a  debtor  in  embarrassed  financial 
straits  might  not  necessarily  arise  as  a  result  of  any  direct  interference  or 
disruption  in  the  normal  employer-employee  relationship  caused  by  the 
debtor's  financial  misfortunes.  On  the  other  hand,  where  the  Administrator 
takes  from  the  debtor  an  assignment  of  all  or  part  of  the  debtor's  wages,  upon 
notice  to  the  employer  to  redirect  payment,144  the  employer  would  be  involved 
indirectly  in  a  Part  III  arrangement. 

The  Commission  is  of  the  view  that  debtors  who  wish  to  pay  their 
outstanding  debts  by  means  of  a  Part  III  arrangement  should  be  encouraged 
to  do  so.  They  should  not  have  to  fear  reprisals  by  their  employers  simply  for 
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But  s.  87(2)(c)  carries  the  process  further  by  empowering  the  Administrator  to  "direct  the 
debtor  to  attend  from  time  to  time  before  a  person  designated  by  him  .  .  .  (c)  for  guidance 
and  counselling".  The  critical  term  is  "direct",  inasmuch  as  s.  96(2)(b)  provides,  inter  alia, 
as  follows: 

96. -(2)  On  application  and  on  such  notice  to  the  administrator  as  may  be 
prescribed,  the  court  may  annul  an  arrangement  made  under  this  Part  where  the 
debtor  defaults  .  . . 

(b)     in  complying  with  ...  a  direction  of  the  administrator. 

Whether  an  arrangement  in  fact  would  be  annulled  as  a  direct  consequence  of  the  debtor's 
failure  to  see  a  financial  counsellor  is,  of  course,  a  matter  for  speculation.  It  represents, 
however,  a  potentially  significant  element  of  coercion  should  a  debtor  prove  to  be 
recalcitrant. 

See  Bill  C- 1 2,  s. 87(4). 

See  our  proposals,  supra,  this  Chapter,  Section  4(i). 
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attempting  to  satisfy  their  creditors  and  to  put  themselves  back  on  a  sounder 
financial  footing.  Accordingly,  we  recommend  that  the  mere  fact  that  an 
employee  has  applied  for  or  entered  into  an  arrangement,  or  has  made  an 
assignment  to  the  Administrator  of  any  debt  payable  to  the  debtor,  including 
all  or  a  portion  of  the  debtor's  wages  that  may  become  payable  in  the  future, 
should  not  be  a  sufficient  ground  for  the  employer  to  dismiss,  suspend,  demote, 
or  otherwise  discipline  the  employee,  or  to  threaten  any  of  these  actions. 


The  Commission  does  not  believe  that  this  proposal  would  prejudice 
employers  in  any  way.  The  mere  fact  that  a  debtor  has  applied  for  or  has 
entered  into  an  arrangement,  or  has  made  an  assignment  to  the  Administra- 
tor, does  not  necessarily  mean  that  he  is  failing  to  fulfil  his  duties  as  an 
employee.  Of  course,  to  the  extent  that  an  employer  has  a  cause  for  complaint 
based  on  the  debtor's  deficient  performance,  the  employer  should  be  entitled 
to  dismiss,  suspend,  demote,  or  otherwise  discipline  the  debtor.  Such  action 
would  not  be  based  on  any  of  the  grounds  described  above,  but,  rather,  on  the 
ground  that  the  debtor  is  no  longer  performing  his  employment  tasks  as 
required. 

The  Commission  further  recommends  that  a  debtor  should  be  entitled  to 
challenge  the  employer's  action  by  way  of  an  application  to  the  county  or 
district  court.  If  the  court  finds  that  the  employer  was  in  violation  of  the 
legislation  proposed  above,  it  should  be  empowered  to  award  damages,  to 
order  the  reinstatement  of  the  debtor,  or  both,  having  regard  to  what  is  just 
and  equitable  in  all  the  circumstances  of  the  case.145 

Our  proposals  differ  slightly  from  section  94(4)  of  Bill  C- 1 2,  which  reads 
as  follows: 


94. -(4)  Except  with  the  permission  of  the  court,  no  employer  shall  dismiss, 
suspend,  lay-off  or  otherwise  discipline  a  debtor  on  the  ground  that 

(a)  a  proposed  arrangement  is  to  be  or  has  been  filed  in  respect  of  the 
debtor; 

(b)  an  arrangement  has  been  made  in  respect  of  the  debtor;  or 

(c)  the  debtor  has  made  an  assignment  of  wages  pursuant  to  subsection 
90(2)  that  is  enforceable  against  the  employer. 

On  its  face,  the  section  would  appear  to  allow  the  court  to  confirm  or  permit 
disciplinary  action  against  a  debtor  where  the  sole  or  main  ground  for  the 
employer's  action  was  the  application  for  or  the  entering  into  an  arrangement, 
or  the  assignment  of  wages  to  the  Administrator.  The  Commission  does  not 
believe  that  such  jurisdiction  ought  to  be  given  to  the  court.  To  repeat,  we  are 
of  the  opinion  that  the  mere  fact  that  the  debtor  has  applied  for  or  entered  into 


145  A  similar  proposal  will  be  made  in  the  context  of  garnishment  of  income  and  other  debts: 
see  Part  II,  Chapter  3,  of  our  Report. 
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an  arrangement,  or  has  made  an  assignment  to  the  Administrator,  can  never 
justify  any  type  of  disciplinary  action  by  the  employer  against  the  debtor. 

(o)    Where  the  Debtor  is  Imprisoned 

While  the  situation  is  not  likely  to  arise  frequently,  a  debtor  who  has  been 
imprisoned  may  wish  to  apply  for  a  Part  III  consumer  arrangement.  This 
contingency  was  anticipated  in  Bill  C-60,  the  original  bankruptcy  Bill.  Under 
Bill  C-60,  the  relevant  statutory  provision,  section  232,  was  made  applicable 
to  all  Part  III  consumer  arrangements  by  section  89(1)  of  that  Bill.  However, 
under  Bill  C-12,  a  section  with  wording  identical  to  section  232  of  Bill  C-60 
appears  in  Part  IV  of  the  Bill,  a  Part  that  "applies  to  arrangements  under  Part 
IV  and  to  estates";146  therefore,  this  section  (section  243  of  Bill  C- 1 2)  does  not 
apply  to  arrangements  under  Part  III.  Section  243  of  Bill  C-12,  identical  to 
section  232  of  Bill  C-60,  reads  as  follows: 

243.  Where  a  debtor,  or  an  agent  or  former  agent  of  a  debtor  is  imprisoned, 
the  court,  in  order  to  enable  such  person  to  perform  any  duties  imposed  on  him 
under  this  Act,  may  direct  that  he  be  produced  in  the  custody  of  a  peace  officer  at 
such  time  or  place  as  may  be  designated  or  make  such  other  order  as  the  court 
thinks  fit. 

By  way  of  analogy  to  the  provision  quoted  above,  reference  may  be  made 
to  Rule  232  of  the  Ontario  Supreme  Court  Rules  of  Practice,147  which  provides 
as  follows: 

232.  The  court  may  order  the  issue  of  a  writ  of  habeas  corpus  ad 
testificandum  to  issue  directly  to  the  sheriff,  jailer  or  other  officer  having  the 
custody  of  a  prisoner,  to  produce  him  for  any  examination  authorized  by  these 
rules  or  as  a  witness  at  a  trial. 

The  Commission  is  of  the  view  that  provisions  of  this  type  serve  a  useful 
practical  purpose:  to  permit  an  imprisoned  debtor  to  engage  in  civil  litigation 
or  to  exercise  other  rights,  without  providing  for  his  physical  removal  from 
prison  in  appropriate  circumstances,  often  would  serve  only  to  frustrate  or 
deny  him  these  rights.  Having  regard  to  this  purpose,  we  can  see  no 
justification  for  the  restrictive  applicability  of  section  243  of  Bill  C- 1 2  solely  to 
"arrangements  under  Part  IV  and  to  estates".  Accordingly,  we  recommend 
that  a  provision  like  section  243  should  be  made  applicable  to  Part  III 
consumer  arrangements  as  well.  By  this  means,  incarcerated  consumer 
debtors,  desirous  of  paying  their  debts  by  instalments  and  in  an  orderly 
fashion,  may  be  able  to  benefit  from  the  provisions  of  Part  III. 


5.     JURISDICTION  OF  THE  COURT 

We  already  have  had  occasion  to  mention  in  passing148  our  disagreement 
with  the  provision  in  Bill  C-12  designating  the  High  Court  of  Justice  as  the 
"court"  for  the  purposes  of  Part  III.149  The  Commission  is  of  the  view  that  the 


146 


Bill  C-12,  s.  235. 


147  R.R.O.  1970,  Reg.  545. 

148  See  supra,  this  Chapter,  Section  4(k). 

149  See  Bill  C-12,  s.2(l). 
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matters  to  be  considered  by  a  court  under  a  Part  III  orderly  payment  of  debts 
scheme  would  be  more  properly  dealt  with  by  a  county  or  district  court.  For 
example,  where  a  right  of  appeal  to  the  court  has  been  granted,  the  greater 
accessibility  of  the  county  and  district  courts  would  be  a  substantial  advantage 
in  promoting  an  orderly  payment  of  debts  scheme  whose  operation  is  both 
efficient  and  expeditious.  We  recommend  that,  with  respect  to  the  exercise  of 
the  jurisdiction  of  the  court  arising  under  Part  III,  the  "court"  should  be  the 
county  or  district  court  where  the  debtor  resides,  as  distinct  from  a  judge  of 
the  county  or  district  court  who  would  act  as  persona  designata.150 


6.      PROVINCIAL  ADMINISTRATION  OF  PART  III 

At  an  earlier  juncture,  the  Commission  referred  to  existing  provincial 
involvement  in  consolidation  schemes  and  credit  counselling,  and  to  the 
desirability  of  full  provincial  administration  of  a  revised  Part  III.  Many  of  the 
features  of  the  new  orderly  payment  of  debts  scheme  that  we  recommend  fall 
within  the  constitutional  legislative  competence  of  the  Province.  Others, 
however,  involve  matters  reserved  to  the  federal  legislative  authority. 
Although  "Bankruptcy  and  Insolvency"  is  a  federal  head  of  jurisdiction  under 
The  British  North  America  Act,  1867,  the  Province  has  power  to  organize 
debtor  and  creditor  counselling  services  to  assist  individuals  in  solving  their 
economic  problems.151  In  view  of  this  fact,  it  is  vitally  important  that  the 
provincial  and  federal  authorities  cooperate,  through  complementary 
legislation,  in  establishing  a  practical  scheme  for  the  orderly  payment  of 
debts. 

In  order  to  provide  effective  and  efficient  services,  we  envisage  that  the 
scheme  should  be  administered  provincially,  and  integrated  as  far  as  possible 
with  such  existing  provincial  institutions  as  the  Office  of  the  Referee  and  the 
debtor-creditor  counselling  services.  To  adopt  the  language  of  Lord  Atkin  in 
A.-G.  B.C.  v.  A.-G.  Can.,  Reference  Re  Natural  Products  Marketing  Act, 
1934,iS2  since  the  Legislature  and  Parliament  "between  them  possess  a  totality 


150 


151 
152 


Certain  inherent  limitations  exist  with  respect  to  the  powers  of  a  judge  sitting  as  persona 
designata.  It  would  appear  that  it  is  only  that  designated  judge,  in  his  capacity  as  an 
individual  and  not  as  a  representative  of  the  county  or  district  court  to  which  he  is  attached, 
who  may  hear  the  application,  unless  before  the  hearing  the  judge  dies,  becomes  ill,  or  for 
some  other  reason  is  unable  to  attend.  (See  s.8  of  The  County  Judges  Act,  R.S.O.  1970,  c. 
95.)  Accordingly,  once  a  qualified  person  has  begun  to  act,  generally  no  other  person  may 
assume  to  act  in  his  stead.  (See  Re  Hynes  and  Swartz,  [1937]  O.R.  924  (C.A.),  per 
Middleton,  J.A.). 

See,  however,  Ontario  Law  Reform  Commission,  Report  on  Administration  of 
Ontario  Courts,  Part  I  (1973),  where,  at  181,  we  stated  that  "persona  designata  matters 
should  be  able  to  be  dealt  with  by  any  County  Court  judge,  rather  than  being  tied  to  the 
particular  judge  before  whom  the  matter  originally  came,  or  a  judge  in  a  particular 
county".  The  Commission  went  on  to  recommend  that  "extended  jurisdiction  to  hear  and 
deal  with  persona  designata  matters  should  be  conferred  on  County  Court  judges  under 
The  County  Judges  Act  in  the  same  way  in  which  that  Act  now  confers  extended 
jurisdiction  on  the  judge  to  hear  and  deal  with  court  matters"  {ibid.). 

See  supra,  this  Chapter,  Section  2. 

[1937]  A.C.  377,  [1937]  1  D.L.R.  691  (P.C.).  Subsequent  references  are  to  [1937]  A.C. 
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of  complete  legislative  authority,  it  must  be  possible  to  combine  Dominion  and 
Provincial  legislation  so  that  each  within  its  own  sphere  could  in  co-operation 
with  the  other  achieve  the  complete  power  of  regulation  which  is  desired".153 
Lord  Atkin  went  on  to  add  that  such  legislation  would  have  to  be  "carefully 
framed,  and  will  not  be  achieved  by  either  party  leaving  its  own  sphere  and 
encroaching  upon  that  of  the  other".154  Lord  Atkin's  suggestion  for  cooperative 
legislative  action  has  been  followed  in  Canada  and  solutions  have  been  found 
to  problems  concerned  with  marketing  and  transportation.155  We  are  of  the 
opinion  that  solutions  of  this  kind  are  equally  applicable  to  federal-provincial 
cooperation  in  respect  of  the  orderly  payment  of  debts. 

Our  proposals  regarding  consumer  arrangements  would  not,  and  could 
not,  involve  legislation  by  the  Province  of  Ontario  concerning  a  subject  — 
bankruptcy  and  insolvency  —  within  the  exclusive  legislative  authority  of 
Parliament.  As  indicated  earlier,  this  Chapter  makes  recommendations  that 
we  believe  ought  to  be  adopted  by  Parliament  in  respect  of  Part  III  of  the 
proposed  new  bankruptcy  legislation.  However,  we  are  of  the  view  that  only 
complete  provincial  administration  of  Part  III  consumer  debtor  arrangements 
is  consistent  both  with  existing  provincial  involvement  and  with  future 
provincial  requirements.  Accordingly,  we  endorse  the  principle  behind  section 
16  of  Bill  C-12,  at  least  in  respect  of  Part  III  consumer  arrangements.  This 
provision,  essentially  a  response  to  provincial  criticism  of  the  federally 
administered  orderly  payment  of  debts  scheme  contemplated  under  Bill  C-60, 
reads  as  follows  with  respect  to  Part  III: 

16.-(1)  The  Minister  may,  with  the  approval  of  the  Governor  in  Council, 
enter  into  an  agreement  with  the  government  of  a  province  to  provide  for  the 
administration,  by  persons  appointed  or  designated  by  such  government, 

(a)    of  consumer  debtor  arrangements  under  Part  III  . . . 

(2)  Where,  pursuant  to  subsection  (1),  an  agreement  has  been  entered  into 
with  the  government  of  a  province  and  is  in  effect,  every  person  who  is  appointed 
or  designated  by  the  lieutenant  governor  in  council  of  the  province  to  administer 
consumer  debtor  arrangements  under  Part  III  ...  shall  be  furnished,  by  the 
Superintendent,  with  a  certificate,  in  prescribed  form,  of  his  appointment  or 
designation  as  an  administrator. 

As  a  further  aspect  of  provincial  administration,  we  recommend  that 
power  should  be  conferred  on  the  Lieutenant  Governor  in  Council  of  Ontario 
to  promulgate  regulations  regarding  an  orderly  payment  of  debts  scheme. 
However,  in  light  of  federal  jurisdiction  over  "Bankruptcy  and  Insolvency", 
the  regulations  should  come  into  effect  only  upon  the  approval  of  the  Governor 
General  in  Council.  This  recommendation  would  provide  the  most  flexible 


153  Ibid.,  at  389. 

154  Ibid. 


155 


See  The  Prince  Edward  Island  Potato  Marketing  Board  v.  H.B.  Willis  Inc.  and  A.-G. 
Can.,  [1952]  2  S.C.R.  392,  [1952]  4  D.L.R.  146.  In  that  case,  the  Court  considered  the 
Agricultural  Products  Marketing  Act,  S.C.  1949,  c.  16,  which  dealt  with  interprovincial 
and  export  marketing  of  agricultural  products,  and  which  authorized  the  Governor  in 
Council  to  delegate  regulatory  power  over  the  marketing  of  such  products  to  provincially 
established  marketing  boards.  The  Act  was  found  to  be  constitutional.  The  principles 
enunciated  in  this  case  were  followed  in  Coughlin  v.  Ontario  Highway  Transport  Board, 
[1968]  S.C.R.  569. 
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means  for  "cooperative  legislative  action"  necessary  to  cope  with  the  special 
needs  of  local  communities. 

With  respect  to  the  specific  classification  of  offices  and  officers,  we 
envisage  the  following  type  of  regime.  A  Chief  Administrator  should  be 
appointed  by  the  Province  and  granted  overall  supervisory  control  of  Part  III 
consumer  arrangements  in  the  Province.  Administrators  should  be  appointed 
by  the  Province  in  such  areas  as  may  be  determined  by  the  Province  and 
should  have  the  immediate  and  direct  decision-making  powers  under  Part  III. 
Where  required,  Deputy  Administrators  also  should  be  appointed  by  the 
Province  to  assist  Administrators  in  collecting  information  required  to 
administer  a  Part  III  orderly  payment  of  debts  scheme.  An  Administrator 
should  be  responsible  for  the  formulation  of  the  proposal,  its  submission  to  the 
creditors,  and  the  administration  of  the  subsequent  arrangement,  as  described 
earlier  in  this  Chapter. 

Administrators  and  their  offices  ought  to  be  located  throughout  Ontario 
in  such  manner  as  to  permit  easy  access  to  their  services.  Careful  attention  to 
the  matter  of  locale  and  accessibility  is  critical  with  regard  to  the  operation  of 
Part  III,  particularly  since  the  scheme  necessarily  and  ultimately  must 
operate  by  means  of  cooperation  and  not  statutory  coercion.  Use  of  Part  III 
may  well  vary  proportionally  with  ease  of  access  to  its  administrative 
apparatus. 


7.      CONCLUSIONS  RESPECTING  THE  ORDERLY  PAYMENT  OF 
DEBTS 

Bill  S- 11,  while  it  retained  the  fundamental  objective  of  Bill  C-60  —  to 
provide  overcommitted  debtors  with  an  alternative  remedy  to  bankruptcy  in 
order  to  help  resurrect  their  financial  fortunes  —  was  nonetheless  a 
considerable  improvement  over  Bill  C-60.  Bill  S-14,  Bill  S-9  and  Bill  C-12 
did  not  alter  the  basic  approach  enshrined  in  Bill  S-l  1.  In  the  main,  the  undue 
complexity  and  general  statutory  excess  represented  by  Bill  C-60  have  been 
assiduously  avoided.  Moreover,  we  are  encouraged  by  many  of  the  substantive 
changes  effected  by  Bill  S-ll  and  reintroduced  in  subsequent  Bills.  As  a 
consequence,  and  as  indicated  earlier,  we  wish  generally  to  endorse  the  thrust 
of  Part  III  of  Bill  C-12. 

Notwithstanding  this  endorsement,  however,  we  do  believe  that  there  are 
still  imperfections  in  the  proposed  legislation.  In  attempting  to  remedy  these 
imperfections,  we  have  set  forth  the  essential  elements  of  a  model  scheme  that 
we  think  is  a  practical  one,  simple  to  administer,  and  comprehensible  to  both 
debtors  and  creditors  in  the  community.  We  believe  it  would  provide  a  basic 
framework  of  fairness  within  which  the  debtor's  immediate  financial  problems 
could  be  solved  without  either  unnecessary  loss  to  the  creditor  or  continual 
harassment  of  the  debtor.  Comprehensive  debtor  counselling  services  would 
form  an  integral  part  of  the  scheme,  serving  to  educate  debtors  to  recognize 
the  hazards  of  overcommitment  and  to  work  out  their  personal  financial 
problems  in  order  to  avoid  future  financial  embarrassment. 
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8.      CONSOLIDATION  ORDERS,  INSTALMENT  PAYMENT 
PLANS  AND  STAYS  OF  ENFORCEMENT  PROCEEDINGS 

In  the  course  of  our  discussion  we  have  indicated  that,  in  the  small  claims 
courts,  the  Province  already  is  involved  in  providing  for  the  consolidation  of 
debts.156  However,  since  the  present  consolidation  provisions  necessarily  are 
limited  in  scope,  the  question  arises  whether  these  provisions  and  the  proposed 
orderly  payment  of  debts  scheme  ought  reasonably  to  coexist.  Moreover, 
bearing  in  mind  existing  provisions  relating  to  instalment  orders  and  stays  of 
execution  in  the  small  claims  courts  and  in  the  Supreme  Court  and  county  and 
district  courts,157  it  is  necessary  also  to  consider  whether  these  provisions  are 
compatible  with  the  orderly  payment  of  debts  scheme  proposed  in  this 
Chapter. 

(a)    The  Future  of  Small  Claims  Court  Consolidation  Orders 

Recent  statutory  developments  concerning  the  office  and  functions  of  the 
small  claims  court  Referee  have  necessitated  a  consideration  of  the 
relationship  between  these  developments  and  our  proposals  respecting  the 
orderly  payment  of  debts.  Prior  to  the  recent  legislation,  Referees  had 
operated  on  a  restricted  basis  in  the  Province,  without  statutory  authority. 
Today,  legislation  empowers  the  Lieutenant  Governor  to  appoint  a  Referee  for 
each  small  claims  court,158  and  regulations  further  define  his  role.159 

As  indicated  earlier  in  this  Chapter,160  the  Referee  attempts  to  promote 
agreement  between  a  debtor  and  his  creditors  for  the  orderly  and  periodic 
payment  of  the  debtor's  debts.  One  aspect  of  the  Referee's  present  role  is  to 
help  arrange  consolidation  schemes  sanctioned  by  The  Small  Claims  Courts 
Act.161  Another  aspect  is  to  help  the  parties  arrive  at  a  purely  informal, 
consensual  agreement,  by  means  of  which  the  Referee  arranges  for  the  partial 
payment  of  debts  in  full  satisfaction  of  the  debtor's  obligations.  The  Referee 
may  even  include  non-judgment  creditors  in  such  arrangements. 

From  even  a  cursory  consideration  of  the  consolidation  provisions  of  The 
Small  Claims  Courts  Act,162  it  should  be  clear  that,  despite  some  significant 
differences,163  there  nonetheless  would  be  substantial  overlap  between  these 


156  See  supra,  this  Chapter,  Section  2(a). 

157  See  infra,  this  Chapter,  Section  8(b). 
See  The  Small  Claims  Courts  Amendment  Act,  1977,  S.O.  1977,  c.  52,  ss.  3  and  20. 
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O.  Reg.  209/79.  See  supra,  note  19. 

See  the  discussion  supra,  this  Chapter,  Section  2(a). 

R.S.O.  1970,  c.  439. 

Ibid.,  ss.  156-63. 

For  example,  under  s.  156(1)  of  The  Small  Claims  Courts  Act,  only  a  "judgment  debtor 
against  whom  more  than  two  small  claims  court  judgments  remain  unsatisfied  in  whole  or  in 
part  may  apply  ...  for  a  consolidation  order".  As  we  have  seen,  Part  III  of  Bill  C-12,  and 
our  proposals,  are  considerably  broader  in  this  regard. 
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provisions  and  the  provisions  of  Part  III  of  Bill  C-12,  whether  amended 
according  to  our  proposals  or  not.  Both  schemes  are  basically  comprehensive 
in  nature  and  scope  and  both  spring  from  essentially  the  same  philosophical 
roots,  namely,  the  attempt  to  put  in  some  reasonable  order  the  troubled 
financial  affairs  of  overcommitted  debtors.  Assuming  the  enactment  of  Part 
III  or  similar  legislation,  should  the  above  schemes,  which  would  run  parallel 
to  each  other,  be  permitted  to  coexist? 

It  is  not  necessary  to  canvass  here  the  details  of  the  consolidation 
provisions  of  The  Small  Claims  Courts  Act,  and  to  consider  where  they  are 
similar  to  or  different  from  Part  III  or  the  orderly  payment  of  debts  proposals 
made  in  this  Chapter.  Suffice  it  to  indicate  our  view  that  the  small  claims  court 
consolidation  provisions,  while  not  inconsistent  in  philosophy  with  Part  III,  are 
inadequate  to  meet  the  needs  of  insolvent  debtors.  We  believe  that  Part  III  of 
Bill  C-12,  as  amended  by  our  proposals,  would  more  than  cover  the  field  now 
occupied  in  Ontario  by  sections  1 56-63  of  The  Small  Claims  Courts  Act.  Part 
III  and  our  proposals  are  considerably  broader  in  scope,  permitting  more 
classes  of  debtor  and  creditor  to  come  under  the  proposed  statutory  consumer 
arrangement  umbrella.  Unlike  the  existing  Ontario  consolidation  provisions, 
and  unlike  even  Part  X  of  the  present  Bankruptcy  Act,164  Part  III  and  our 
proposals  provide  legislative  authority  for  composition  arrangements 
(payment  of  less  than  the  full  amount  owing),  quite  obviously  a  most  critical 
statutory  addition. ,6S  Moreover,  they  allow  considerably  more  flexibility  with 
respect  to  the  computation  of  periodic  amounts  to  be  paid  in  satisfaction  of  the 
debtor's  financial  obligations.166  Altogether,  Part  III  and  our  proposals  provide 
a  substantially  more  comprehensive  scheme  for  the  orderly  payment  of  debts 
by  overcommitted  debtors,  and  accordingly  we  recommend  that  they  should 
supplant  the  more  limited  approach  now  enshrined  in  sections  156-63  of  The 
Small  Claims  Courts  Act. 

In  addition,  we  wish  to  emphasize  our  earlier  recommendation  that 
purely  consensual  composition  arrangements,  which  would  include  arrange- 
ments informally  sponsored  and  administered  by  the  Referee,  also  ought  to  be 
subsumed  under  the  proposed  orderly  payment  of  debts  scheme.167  The 
provisions  of  Part  III,  as  revised  by  our  proposals,  would  permit  sufficient 
flexibility  to  allow  the  Administrator  to  arrange  and  administer  any  type  of 
instalment  repayment  scheme  acceptable  to  the  parties  concerned,  so  long  as 
the  debtor  meets  the  qualifying  requirements  under  our  proposed  scheme.168 


164  R.S.C.  1970,  c.  B-3. 

165  It  should  be  remembered  that  provincial  legislative  jurisdiction  ends  where  insolvency 
begins,  accounting  for  the  absence  of  any  provincial  statutory  scheme  of  composition. 

166  S.  156(5)  and  (6)  of  The  Small  Claims  Courts  Act,  for  example,  provides  rather  detailed 
statutory  methods  by  which  periodic  amounts  are  to  be  computed.  Although  the  statutory 
amounts  may  be  varied  "because  of  extenuating  or  other  special  circumstances",  even  such 
variation  is  subject  to  certain  restrictions. 

167  See  supra,  this  Chapter,  Section  4(c). 

168  For  example,  the  debtor  must  be  insolvent  and  must  have  debts  under  $20,000  (excluding 
debts  secured  by  real  property  that  is  the  debtor's  principal  residence).  See  supra,  this 
Chapter,  Section  4(a). 
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Our  proposals  effectively  put  a  legislative  imprimatur  on  what  is  now  but  an 
informal  and  limited  authority  exercised  in  very  few  locales  in  Ontario. 


(b)     Instalment  Payment  Plans  and  Stays  of  Enforcement  Proceedings 

At  common  law,  courts  had  no  jurisdiction  to  order  that  a  judgment  or  an 
order  for  payment  of  money  could  be  paid  by  instalments.  This  position  has 
been  reversed  by  statute  in  England  and  in  other  common  law  jurisdictions 
with  respect  to  both  superior  and  inferior  courts.  In  Ontario,  the  small  claims 
courts  have  the  power  to  order  payment  of  a  judgment  debt  by  instalments, 
both  at  trial  and  on  a  judgment  summons  hearing.  However,  the  Supreme 
Court  and  the  county  and  district  courts  have  only  limited  jurisdiction  to  order 
instalments;  for  example,  these  courts  may  order  instalments  under  The 
Wages  Act169  where  there  has  been  a  garnishment  order  made. 


(i)    The  Small  Claims  Courts  in  Ontario:  Instalment  Orders  and 
Stays  of  Enforcement  Proceedings 

The  Small  Claims  Courts  Act110  contains  two  provisions  relating  to 
instalment  orders:  section  131(8)  and  section  102(1). 

Section  131(1)  provides  that  a  "party  having  an  unsatisfied  judgment 
may  procure  a  judgment  summons  from  the  court  out  of  which  execution 
might  issue".  Section  131(5)  provides  that  if  the  debtor  appears  he  may  be 
examined.    Section  131(8)  then  provides  as  follows: 

131. -(8)  After  the  examination  or  upon  written  consent  signed  by  the 
judgment  debtor  or  his  solicitor,  the  judge  may  make  such  order  as  to  payment  of 
the  judgment  and  as  to  the  time  and  manner  thereof  as  he  considers  proper. 

It  is  believed  that  the  majority  of  small  claims  court  instalment  orders  are 
made  in  the  context  of  judgment  summons  proceedings;  that  is,  under  section 
131(8).  However,  payment  by  instalments  may  be  ordered  under  section 
102(1)  as  well.171  Section  102(1)  reads: 

102.-(1)  The  judge  may  order  the  times  and  the  proportions  in  which  a  sum 
and  costs  recovered  by  judgment  shall  be  paid,  having  regard  to  section  1 17. 

The  precise  relationship  between  section  117  and  section  102(1)  is 
somewhat  ambiguous.  A  small  claims  court  judge  may  order  the  payment  of  a 
judgment  by  instalments,  "having  regard  to  section  117".    Section  1 1 7  reads: 


169 


R.S.O.  1970,  c.  486,  s.  8.  See  infra,  this  Chapter,  Sections  8(b)(ii)a  and  8(b)(iv)c. 


170  R.S.O.  1970,  c.  439. 

171  See  Davies,  McKeon's  Small  Claims  Court  Handbook  (3d  ed.,  1975),  where  it  is  stated 
(at  82)  that  the  "location  of  the  section  suggests  that .  .  .  the  right  to  instalment  payment .  .  . 
[is]  available  only  in  cases  where  a  trial  has  been  held,  but  the  section  does  not  so  specify 
and  default  or  consent  judgments  would  thus  be  included".  However,  it  is  indicated  (at  82) 
that  the  matter  is  not  settled. 
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117.  Except  where  a  new  trial  is  granted,  the  issue  of  execution  shall  not  be 
postponed  for  more  than  fifty  days  from  the  service  of  the  summons,  without  the 
consent  of  the  party  entitled  thereto,  but,  if  it  is  proved  to  the  satisfaction  of  the 
judge  that  a  party  is  unable  from  sickness  or  other  cause  to  pay  the  debt  or 
damages  recovered  against  him,  or  any  instalment  thereof  ordered  to  be  paid,  or 
that  for  any  other  reason  the  issue  of  execution  should  be  further  postponed,  the 
judge  may  stay  the  judgment,  order  or  execution  for  such  time  and  on  such  terms 
as  he  thinks  fit,  and  so  from  time  to  time  until  it  is  proved  that  the  cause  of 
disability  has  ceased. 

In  ordering  payment  by  instalments  under  section  102,  is  the  judge  first 
required  to  find  that  "a  party  is  unable  from  sickness  or  other  cause  to  pay  the 
debt  or  damages  recovered  against  him";  or  are  the  two  sections  linked  solely 
by  the  requirement  that,  where  an  instalment  order  is  sought  under  section 
102,  the  debtor  simultaneously  must  obtain  an  order  for  a  stay  of  execution 
under  section  117;172  or  do  both  conditions  fall  within  the  phrase  "having 
regard  to  section  117"? 

Assuming  that  the  judge,  having  regard  to  section  1 17,  must  find  some 
"disability",  the  jurisdictional  facts  necessary  to  found  an  order  under  section 
102(1)  still  are  not  entirely  clear.  It  has  been  contended  that  the  phrase  "or 
other  cause"  in  section  117  must  be  read  ejusdem  generis,  so  that  the 
seemingly  broad  scope  of  these  words  would  be  limited  considerably; 
accordingly,  proof  of  a  mere  inability  to  pay,  not  a  result  of  some  "sickness"  or 
other  similar  cause,  would  not  be  sufficient  to  enable  a  judge  to  exercise  his 
discretion  under  section  1 02(  1  ).173 

While,  as  suggested  above,  a  judge's  jurisdiction  to  order  instalments 
under  section  102  would  appear  to  be  limited,  a  judge's  discretion  under 
section  131(8)  would  not  seem  to  be  restricted,  at  least  on  the  wording  of  that 
provision:  on  a  judgment  summons  there  is  no  statutory  requirement  that  the 
judge  should  "[have]  regard  to  section  1 17"  or  to  provisions  similar  to  section 
117.  Notwithstanding  this  difference,  it  would  seem  that  a  judge  generally  will 
not  refuse  to  grant  an  instalment  order  under  either  section  102  or  section 
131(8)  where  the  debtor  cannot  pay  the  entire  debt,  unless,  of  course,  the 
debtor  has  exigible  assets  available  to  satisfy  that  debt. 

With  respect  to  the  court's  power  to  order  a  stay  of  execution,  reference 
should  be  made  to  section  117.  Where  an  instalment  order  is  made  either 
under  section  102(1)  or  section  131(8),  the  practice  appears  to  be  to  obtain  a 
stay  of  execution  under  section  117. 

A  small  claims  court  instalment  order  is  made  to  terminate  automatically 
upon  default.  Furthermore,  upon  default,  any  accompanying  order  for  a  stay 


172  See  ibid.,  at  101. 

173  See  ibid.,  at  102.  The  present  wording  of  s.  117  can  be  traced  back  to  the  1859 
Consolidated  Statutes  of  Upper  Canada,  c.  19,  s.  108,  and  is  almost  identical  in  wording  to 
the  English  county  court  provision  in  force  from  1846-1919.  The  English  courts  held  that 
mere  inability  to  pay  was  not  a  sufficient  cause  to  stay  execution:  see  the  Final  Report  of  the 
Committee  on  Supreme  Court  Practice  and  Procedure  ( 1 953)  (Cmnd.  8878)  (the  Evershed 
Report),  at  147. 
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of  execution  comes  to  an  end.  These  results  follow  from  section  1 16(1)  of  The 
Small  Claims  Courts  Act,  which  provides  that  "[w]here  the  judge  gives 
judgment  or  makes  an  order  for  the  payment  of  money  and  default  is  made  in 
payment  of  the  whole  or  any  part  thereof,  the  party  in  whose  favour  the  order 
has  been  made  is  entitled  to  execution  against  the  goods  and  chattels  and, 
subject  to  section  126,  the  land  of  the  party  in  default".  However, 
notwithstanding  the  principle  respecting  the  termination  of  an  instalment 
order  upon  default,  it  should  be  noted  that  the  court  has  a  general  power  under 
section  117  to  postpone  further  the  issue  of  execution  should  the  debtor  be 
unable  from  "sickness  or  other  cause"  to  pay  the  instalment.  Section  117 
operates  as  a  general  relief  provision,  applicable  wherever  a  debtor  is  unable 
"to  pay  a  debt  or  damages  ...  or  any  instalment  thereof"  under  the 
circumstances  described  in  that  section. 

(ii)  The  Supreme  Court  and  County  and  District  Courts  in 
Ontario:  Instalment  Orders  and  Stays  of  Enforcement 
Proceedings 

a.    Instalment  Orders:  The  Wages  Act 

As  indicated  above,  at  common  law  the  Supreme  Court  and  county  and 
district  courts  have  no  jurisdiction  to  order  payment  of  a  judgment  by 
instalments.  Neither  The  Judicature  Act114  nor  the  Rules  of  Practice  of  the 
Supreme  Court  of  Ontario175  empowers  a  judge  to  make  such  an  order. 

At  present,  the  court's  discretion  to  order  instalments  is  governed  mainly 
by  the  rather  narrow  provisions  of  section  8  of  The  Wages  Act.116  This  section 
provides  as  follows: 

8.-(  1 )  Where  a  garnishment  order  has  been  made  against  the  debtor,  he  may 
apply  to  the  judge  for  an  order  for  the  release  of  the  garnishment  and  for  the 
payment  of  the  judgment  by  instalments  and,  if  the  judge  considers  it  proper  in  all 
the  circumstances  of  the  case,  he  may  make  the  order,  fixing  therein  the  amounts 
and  times  of  payment,  and,  so  long  as  the  debtor  is  not  in  default  under  the  order, 
no  further  garnishment  of  the  debtor's  wages  shall  be  had  in  respect  of  the 
judgment  debt. 

(2)  An  order  under  subsection  1  may  be  made  ex  parte,  but  the  judge  may 
vary  it  at  any  time  upon  the  application  of  the  debtor  or  creditor  with  at  least  two 
days  notice  in  writing  to  the  other  party. 

(3)  Forthwith  after  an  order  is  made  under  subsection  1 ,  a  copy  thereof  shall 
be  sent  by  prepaid  mail  by  the  clerk  of  the  court  to  the  judgment  creditor  or  his 
agent. 

It  will  be  noted  that  section  8(1)  authorizes  the  making  of  an  order  for  the 
release  of  the  garnishment  and  for  the  payment  of  the  judgment  by 


174  R.S.O.  1970,  c.  228. 

175  R.R.O.  1970,  Reg.  545. 

176  R.S.O.  1 970,  c.  486.  See,  also,  The  Highway  Traffic  Act,  R.S.O.  1 970,  c.  202,  s.  1 38(3). 
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instalments  "if  the  judge  considers  it  proper  in  all  the  circumstances  of  the 
case".  There  does  not  appear  to  be  any  case  law  indicating  the  circumstances 
in  which  a  judge  should  exercise  his  discretion  under  section  8(1). 


b.    Stays  of  Execution 

Under  section  8  of  The  Wages  Act,  a  judge  has  power  to  make  an  order 
that  would  have  the  effect  of  staying  all  further  garnishment  of  a  debtor's 
wages.  A  Supreme  Court  judge  and  a  county  and  district  court  judge  also  have 
the  power  to  stay  execution  under  Rule  505  of  the  Supreme  Court  Rules  of 
Practice.  Rule  505  provides  as  follows: 

505.  The  judge  at  the  trial  may  stay  the  entry  of  judgment  or  the  issue  of 
execution  for  a  period  not  exceeding  thirty  days,  but  this  does  not  prevent  the 
settlement  of  the  judgment. 

If  no  order  for  a  stay  is  made  by  the  trial  judge  under  Rule  505,  and  there  is  no 
appeal  pending  that  would  involve  an  automatic  stay  of  execution  under  Rules 
506-08,  the  right  to  execution  after  final  judgment  is  absolute.177 

There  does  not  appear  to  be  any  Ontario  case  law  dealing  with  the  factors 
to  be  taken  into  account  by  a  trial  judge  in  granting  a  stay  of  execution  under 
Rule  505.  In  Leonard  v.  Wharton™  the  power  given  under  former  Rule  495 
(now  505)  was  described'79  by  way  of  obiter  dictum  as  a  "limited  and  qualified 
right";  the  court  emphasized  "the  absolute  nature  of  the  right  of  the  judgment 
creditor  otherwise  given"  by  Rule  538  (now  Rule  556)  to  issue  a  writ  of  fieri 
facias.  The  case  does  not  indicate  the  circumstances  under  which  this  "limited 
right"  may  be  exercised. 

In  Leonard  v.  Wharton,  Middleton,  J.,  stated  that  Rules  495  et  seq.  (now 
Rules  505  et  seq.)  were  a  recognition  of  the  fact  that  a  judgment  does  not 


177  Emberson  v.  Fisher,  [1944]  O.R.  241,  [1944]  2  D.L.R.  803  (H.C.J. ).  R.  556  provides  one 
additional  exception  to  the  right  to  immediate  execution.  The  Rule  reads: 

556.  Every  judgment  creditor  is  entitled  immediately  to  issue  one  or  more  writs 
of fieri  facias,  but,  if  the  judgment  is  for  payment  within  a  period  therein  mentioned, 
the  writ  shall  not  be  issued  until  after  the  expiration  of  such  period. 

The  general  principle  that,  subject  to  the  exceptions  noted,  the  right  to  execution  after  final 
judgment  is  absolute,  is  illustrated  in  the  recent  Ontario  case  of  Orange  v.  Makund  (County 
Court,  unreported:  April  22,  1980).  In  that  case,  the  plaintiffs  sued  the  defendants,  after 
which  the  latter  issued  a  third  party  notice.  The  plaintiffs  succeeded,  but  the  defendants' 
action  against  the  third  party  failed.  The  defendants  then  appealed  in  their  third  party 
action  and,  in  addition,  claimed  that  the  plaintiffs'  demand  that  the  defendants  attend  an 
examination  should  be  refused  because  of  the  stay  of  proceedings  provisions  in  the  Rules  of 
Practice.  The  judge  permitted  all  enforcement  proceedings  to  continue  against  the 
defendants,  stating  that  the  defendants'  third  party  action  for  indemnity  was  a  separate 
action  and  could  not  impede  the  plaintiffs'  right  to  enforce  their  judgment. 

178  (1921),  50  O.L.R.  609  (H.C.J. ),  afTd  18  O.W.N.  125  (App.  Div.).  Future  references  are 
to(1921),50O.L.R. 

179  /W</.,  at  610. 
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possess  the  element  of  absolute  finality  until  the  right  of  appeal  is  exhausted. 
Given  this  statement,  and  given  that  Rule  505  appears  with  Rules  506-08 
under  the  heading  "Stay  of  Execution  Pending  Appeal",  it  would  seem  that 
the  trial  judge  would  exercise  his  power  in  the  event  that  the  judgment  debtor 
has  not  yet  determined  whether  to  file  an  appeal.  The  stay  under  Rule  505 
essentially  would  give  the  debtor  an  opportunity  to  make  his  decision  without 
harassment  by  his  creditors. 

The  cases  of  Leonard  v.  Wharton,™  Schipper  v.  Linkonm  and  Emberson 
v.  Fisher™1  clearly  establish  that,  after  trial  or  after  final  judgment,  there  is  no 
inherent  jurisdiction  in  the  Ontario  Supreme  Court  to  stay  or  limit  the  right  to 
execution.183  In  Emberson  v.  Fisher,  Laidlaw,  J. A.,  held  that  no  such  right  was 
given  by  section  15(f)  (now  section  18(6))  of  The  Judicature  Act.  Section 
18(6)  provides  in  part  that  "nothing  in  this  Act  shall  disable  the  court  from 
directing  a  stay  of  proceedings  in  any  cause  or  matter  pending  before  it".  It 
was  held  that  the  provision  was  not  an  enabling  one  and  did  not  confer 
jurisdiction  upon  the  court,  unless  that  jurisdiction  existed  before  the  passing 


180  Supra,  note  178. 

181  [1957]  O.W.N.  481,  1 1  D.L.R.  (2d)  283  (H.C.J.). 


182 
183 


[1944]  O.R.  241,  [1944]  2  D.L.R.  803  (H.C.J. ). 

Three  early  Ontario  cases  did  lend  some  support  to  the  proposition  that  the  Supreme 
Court  does  have  inherent  jurisdiction  to  stay  execution  at  any  time.  In  Mitchell  v.  Fidelity 
and  Casualty  Company  of  New  York  (1917),  38  O.L.R.  543  (App.Div.),  the  Court 
approved  a  statement  in  the  second  edition  of  Halsbury  's  Laws  of  England  {{ 1934),  Vol.  14, 
at  31,  para.  60),  made  in  reference  to  the  power  of  the  English  High  Court  under  Rule  17  of 
Order  42,  to  the  effect  that  the  court  "has  an  inherent  jurisdiction  over  all  judgments  or 
orders  which  it  has  made,  under  which  it  can  stay  execution  in  all  cases".  (Ord.  42,  r.  17,  the 
forerunner  of  the  present  Ord.  47,  r.  1,  provided  as  follows:  "The  Court  or  a  Judge  may,  at 
or  after  the  time  of  giving  judgment  or  making  an  order,  stay  execution  until  such  time  as 
they  or  he  shall  think  fit.")  Meredith,  C.J.O.,  stated  that  in  the  courts  of  Ontario  this 
jurisdiction  had  been  exercised,  and  as  far  as  he  was  aware  its  existence  never  had  been 
questioned.  In  support  of  this  proposition,  Meredith,  C.J.O.,  cited  Sharpe  v.  White  (1910), 
20  O.L.R.  575  (Div.  Ct.)  and  Cotton  v.  Corby  (1859),  7  Gr.  50,  afFd  8  Gr.  98,  5 
U.C.L.J.O.S.67(C.A.). 

The  significance  of  these  cases  is  lessened  by  the  fact  that  they  all  involved  stays  of 
execution  pending  appeal.  Furthermore,  the  statement  in  Halsbury's  Laws  of  England, 
referred  to  and  approved  by  Meredith,  C.J.O.,  in  Mitchell,  was  later  rejected  by  the  English 
Court  of  Appeal  in  T.C.  Trustees  Ltd.  v.  J.S.  Darwen  (Successors)  Ltd.,  [1969]  2  Q.B.  295, 
[1969]  2  W.L.R.  81  (C.A.),  as  being  too  wide,  and  subsequently  was  modified  in  the  fourth 
edition.  The  current  statement  of  the  law  in  Vol.  17  of  Halsbury's  Laws  of  England  (4th 
ed.,  1976)  differentiates  the  court's  general  power  to  stay  proceedings  from  the  power  to 
stay  the  execution  of  a  final  judgment  or  order.  At  269-70,  para.  45 1 ,  it  is  stated  as  follows 
(footnote  references  omitted): 

The  court's  power  to  stay  proceedings  should  not  be  confused  with  its  power  to 
stay  the  execution  of  a  final  judgment  or  order.  The  court  has  an  inherent  jurisdiction 
to  control  its  own  proceedings  so  as  to  prevent  an  abuse  of  process,  and  accordingly  to 
stay  proceedings  which  are  frivolous,  vexatious  or  harassing,  or  which  are  manifestly 
groundless  or  in  which  there  is  clearly  no  cause  of  action  in  law  or  equity,  or  where  the 
justice  of  the  case  so  requires.  The  court  does  not,  however,  have  an  inherent 
jurisdiction  over  all  judgments  or  orders  which  it  has  made  under  which  it  can  stay 
execution  in  all  cases  .  .  .  The  court  has  no  inherent  jurisdiction  or  other  power  to  stay 
or  suspend  the  execution  of  a  judgment .... 
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of  the  Act.  Prior  to  The  Judicature  Act  of  1881,  the  court  was  not  entitled  to 
stay  the  issue  of  execution  after  final  judgment.184 

(Hi)  A  Comparative  Survey 

Before  making  recommendations  concerning  instalment  orders  and  stays 
of  enforcement  proceedings  in  Ontario,  reference  should  be  made  to  the  law  in 
some  other  jurisdictions.  As  we  shall  see,  the  present  Ontario  provisions  are 
rather  limited  when  compared  to  the  provisions  of  several  of  these 
jurisdictions. 

a.    Canada 

The  higher  courts  of  British  Columbia,185  Alberta,186  Saskatchewan187  and 
Newfoundland188  are  empowered  to  order  payment  of  a  judgment  or  order  by 
instalments.  In  Manitoba,  the  courts  may  order  the  debtor  to  pay  in 
instalments  on  the  occasion  of  a  judgment  debtor  examination  or  judgment 
summons  hearing.189  Under  Rule  53.13  of  the  Nova  Scotia  Civil  Procedure 
Rules  and  Related  Rules,  an  instalment  order  may  be  made  ancillary  to  an 
order  staying  execution.190  In  Manitoba  and  British  Columbia,  the  courts  also 
have  the  power  to  order  instalments  where  a  garnishment  order  has  been 
made.191 


184  In  T.C.  Trustees  Ltd.  v.  J.S.  Darwen  (Successors)  Ltd.,  [1969]  2  Q.B.  295,  [1969]  2 
W.L.R.  8 1  (C.A.),  Winn,  L.J.,  stated  (at  274)  by  way  of  obiter  dictum  that  an  application 
for  leave  to  issue  a  writ  of  fieri  facias  under  a  judgment,  the  amount  of  which  is  immediately 
payable,  ought  not  to  be  regarded  as  "proceedings  in  any  cause  or  matter"  within  proviso 
(a)  of  section  41  of  the  Supreme  Court  of  Judicature  (Consolidation)  Act.  1925,  15  &  16 
Geo.  5,  c.  49  (the  English  equivalent  of  Ontario  section  18(6)).  Proviso  (a)  reads:  "Nothing 
in  this  Act  shall  disable  either  of  the  said  courts  if  it  thinks  fit  to  do  so  from  directing  a  stay 
of  proceedings  in  any  cause  or  matter  pending  before  it."  If  the  same  interpretation  is  given 
to  the  words  "proceedings  in  any  cause  or  matter"  in  section  18(6)  of  the  Ontario 
Judicature  Act,  it  would  suggest  that  a  trial  judge's  right  to  stay  execution  immediately 
upon  rendering  final  judgment  at  the  trial  is  limited  to  the  right  to  order  a  thirty  day  stay  as 
provided  by  r.  505  of  the  Ontario  Supreme  Court  Rules  of  Practice. 

185  See  the  Supreme  Court  Act,  R.S.B.C.  1979,  c.  397,  s.  42,  and  the  County  Court  Act, 
R.S.B.C.  1 979,  c.  72,  ss.  65  and  84. 

186  See  The  Judicature  Act,  R.S.A.  1970,  c.  193,  s.  32(e)(i),  and  The  Seizures  Act,  R.S.A. 
1970,  c.  338,  s.  29(5)(e). 

187  See  The  Queen's  Bench  Act,  R.S.S.  1978,  c.  Q-l,  ss.  76  and  77,  and  The  District  Court 
Act,  R.S.S.  1978,  c.  D-32,  ss.  65  and  66. 

188  See  The  Judgment  Debts  (Instalments)  Act,  R.S.N.  1970,  c.  185.  See,  however,  The 
Judgment  Debts  (Instalments)  (Repeal)  Act,  Act  No.  43,  1971,  which  has  yet  to  be 
proclaimed. 

189  See  The  Queen's  Bench  Act,  R.S.M.  1970,  c.  C280,  s.  99,  and  The  County  Courts  Act, 
R.S.M.  1970,c.C260,s.  52. 

190  R.  53.13  is  based  on  the  English  R.S.C.  Ord.  47,  r.  1.  R.  53.13  empowers  the  court  to 
"order  the  issue  or  enforcement  of  an  execution  order  to  be  stayed,  either  absolutely  or  for 
such  period  and  subject  to  such  conditions  as  the  court  thinks  just"  (emphasis  added). 


191 


See  The  Garnishment  Act,  R.S.M.  1970,  C.G20,  s.  10(1),  and  the  Court  Order  Enforce- 
ment Act,  R.S.B.C.  1979,  c.  75,  s.  6.  In  Ontario,  see  s.  8  of  The  Wages  Act,  R.S.O.  1970,c. 
486. 
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Without  canvassing  the  many  types  of  statutory  provision  found  in  the 
various  provinces,  by  way  of  example  brief  mention  ought  to  be  made  of  the 
Saskatchewan  provisions.  These  provisions  grant  a  much  wider  discretion  to  a 
judge  to  stay  enforcement  measures  and  to  make  instalment  orders  than  that 
provided  by  legislation  in  other  common  law  jurisdictions.  Sections  64-74  of 
The  District  Court  Act  and  sections  75-85  of  The  Queen's  Bench  Act192  are 
parallel  provisions  governing  the  power  of  the  two  courts  to  order  instalment 
payments  and  stays  of  enforcement  proceedings,  both  "immediately  after 
judgment  is  pronounced"193  at  the  trial  and  "within  thirty-five  days  after  the 
date  of  entry  of  the  judgment".194  The  power  to  order  instalment  payments 
extends  to  most  judgments  for  the  recovery  of  money.  Section  71  of  The 
District  Court  Act  and  section  84  of  The  Queen's  Bench  Act  provide  that,  in 
disposing  of  any  request  for  an  instalment  order,  and  in  exercising  his 
jurisdiction  in  respect  of  a  stay  of  enforcement  proceedings,  the  judge  shall  act 
upon  his  own  view  of  the  proper  order  to  be  made,  having  regard  to  all  the 
facts. 

It  should  be  noted  that,  unlike  under  section  1 02(  1 )  of  the  Ontario  Small 
Claims  Courts  Act,  jurisdictional  factors  under  the  two  Saskatchewan 
statutes  are  not  limited  to  inability  to  pay  from  sickness  or  other  disability. 
Further,  under  the  Saskatchewan  legislation,  an  instalment  order  also  may  be 
coupled  with  such  directions  with  respect  to  enforcement  proceedings  as  the 
judge  deems  necessary.  On  granting  the  instalment  order,  a  judge  of  the  Court 
of  Queen's  Bench  or  of  a  district  court  may  decide  which  enforcement 
proceedings  may  be  taken,  if  any,  and  when  any  proceedings  may  com- 
mence.195 


b.    England 

(1)    The  County  Court 

In  1846,  in  recognition  of  the  fact  that  the  small  debtor  was  unlikely  to  be 
able  to  pay  a  judgment  debt  forthwith,  Parliament  conferred  on  the  then 
newly-created  county  courts  power  to  order  payment  of  a  money  judgment  or 
order  by  instalments,  and  to  stay  execution  of  the  judgment  as  long  as  the 
instalment  payments  were  made.  In  addition,  the  county  courts  were 
empowered  to  stay  execution  at  any  time  where  a  party  was  not  able  to  pay  the 
sum  recovered  against  him.  The  present  provisions  are  contained  in  the 


192 


193 


See,  respectively,  R.S.S.  1 978,  c.  D-32,  and  R.S.S.  1 978,  c.  Q- 1 . 
The  District  Court  Act,  s.  65(1);  The  Queen's  Bench  Act,  s.  76(1). 


194  The  District  Court  Act,  s.  66(1);  The  Queen's  Bench  Act,  s.  77(1). 

195  See  supra,  notes  193  and  194. 
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County  Courts  Act,  /°59.196  The  practice  governing  the  making  of  an  order  for 
payment  of  a  judgment  debt  by  instalments  is  regulated  by  the  County  Court 
Rules  of  1936.197 

In  addition  to  granting  the  court  power  to  make  an  instalment  order  and 
to  stay  or  suspend  a  judgment,  the  County  Courts  Act,  1959  makes  separate 
reference  to  stays  of  execution.  Reference  is  made  to  such  stays  in  two 
contexts.  First,  where  an  order  for  payment  of  any  sum  of  money  by 
instalments  has  been  made  under  section  99(1  )(b),  section  121(1)  of  the 
County  Courts  Act,  1959  provides  that  "execution  on  the  order  shall  not  be 
issued  until  after  the  default  in  payment  of  some  instalment  according  to  the 
order".  Secondly,  if  "at  any  time"  a  party  is  "unable  from  any  cause  to  pay 
any  sum  recovered  against  him  ...  or  any  instalment  thereof,  the  court  is 
empowered  by  section  123  to  stay  execution  on  such  terms  as  the  court  thinks 
fit  "until  it  appears  that  the  cause  of  inability  has  ceased".198 

(2)     The  High  Court 

Order  47,  Rule  1(1),199  of  the  Rules  of  the  Supreme  Court  provides  as 
follows: 


196 


197 


198 


199 


C.  22.  S.  99(1)  and  (2)  of  the  County  Courts  Act,  1959  deals,  inter  alia,  with  instalment 
orders  and  stays  of  judgments  or  orders.  These  provisions  provide  as  follows: 

99.-(l)  Where  a  judgment  is  given  or  an  order  is  made  by  a  county  court  under 
which  a  sum  of  money  or  any  amount  is  payable,  whether  by  way  of  satisfaction  of  the 
claim  or  counterclaim  in  the  proceedings  or  by  way  of  costs  or  otherwise,  the  court 
may,  as  it  thinks  fit,  order  the  money  to  be  paid  either  — 

(a)  in  one  sum,  whether  forthwith  or  within  such  period  as  the  court  may 
fix;  or 

(b)  by  such  instalments  payable  at  such  times  as  the  court  may  fix. 

(2)  If  at  any  time  it  appears  to  the  satisfaction  of  the  court  that  any  party  to  any 
proceedings  is  unable  from  any  cause  to  pay  any  sum  recovered  against  him  (whether 
by  way  of  satisfaction  of  the  claim  or  counterclaim  in  the  proceedings  or  by  way  of 
costs  or  otherwise)  or  any  instalment  thereof,  the  court  may,  in  its  discretion,  suspend 
or  stay  any  judgment  or  order  given  or  made  in  the  proceedings  for  such  time  and  on 
such  terms  as  the  court  thinks  fit,  and  so  from  time  to  time  until  it  appears  that  the 
cause  of  inability  has  ceased. 

See,  for  example,  Ord.  24,  r.  18  (application  by  debtor  and  power  of  the  court)  and  Ord. 
24,  r.  1 9  (application  for  variation  by  creditor). 

If  there  is  any  default  in  payment,  execution  or  successive  executions  may  issue  except  so 
far  as  may  be  provided  by  the  County  Court  Rules  (see  Ord.  25,  r.  13(5)  and  (6)).  S.  1 21  (2) 
of  the  County  Courts  Act,  1959,  provides  that  the  county  court  "may  prescribe  the  cases  in 
which  execution  is  to  issue  if  there  is  any  such  default  and  limit  the  amounts  for  which  and 
the  times  at  which  execution  may  issue"  (see,  for  example,  Ord.  25,  r.  13(5)).  Thus,  the 
County  Courts  Act,  1959  envisages  that  there  need  not  be  automatic  termination  of  the 
instalment  order  upon  default.  S.121  and  the  County  Court  Rules  reflect  the  adoption  of  a 
flexible  approach  with  respect  to  instalment  orders  and  stays  of  execution. 

Ord.  47,  r.  1(1)  originated  in  the  recommendations  of  the  Final  Report  of  the  Committee 
on  Supreme  Court  Practice  and  Procedure  (1953)  (Cmnd.  8878)  (the  Evershed  Report). 
The  Committee  studied  the  discrepancy  between  the  procedures  regarding  stays  of 
execution  and  instalment  orders  in  the  county  court  and  the  High  Court;  in  particular,  they 
compared  former  s.  1 19  of  the  County  Courts  Act,  1934  (now  substantially  re-enacted  as 
s.99  of  the  County  Courts  Act,  1959)  and  former  Ord.  42,  r.  17(1),  of  the  Supreme  Court 
Rules,  which  read:  "The  Court  or  a  Judge  may,  at  or  after  the  time  of  giving  judgment  or 
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1 .-( 1 )  Where  a  judgment  is  given  or  an  order  made  for  the  payment  by  any 
person  of  money,  and  the  Court  is  satisfied,  on  an  application  made  at  the  time  of 
the  judgment  or  order,  or  at  any  time  thereafter,  by  the  judgment  debtor  or  other 
party  liable  to  execution  — 

(a)  that  there  are  special  circumstances  which  render  it  inexpedient  to 
enforce  the  judgment  or  order, ^200'  or 

(b)  that  the  applicant  is  unable  from  any  cause  to  pay  the  money,^201 ' 
then,  notwithstanding  anything  in  rule  2  or  3,  the  Court  may  by 
order  stay  the  execution  of  the  judgment  or  order  by  writ  of  fieri 
facias  either  absolutely  or  for  such  period  and  subject  to  such 
conditions  as  the  Court  thinks  fit. 


It  would  appear  that  the  High  Court  has  no  jurisdiction  to  order  that  a 
judgment  or  order  for  the  payment  of  money  should  be  paid  by  instalments, 
unless  that  order  is  ancillary  to  an  order  staying  execution.202 

Notwithstanding  the  paucity  of  case  law  on  the  scope  of  Order  47,  Rule  1 , 
the  jurisdiction  of  the  High  Court  to  stay  execution  would  appear  to  be 
somewhat  wider  than  that  of  the  county  court,  since  it  may  be  exercised  on  the 


200 


201 


202 


making  an  order,  stay  execution  until  such  time  as  they  or  he  shall  think  fit."  The 
Committee  was  of  the  opinion  that  r.  17  did  not  give  the  court  power  to  impose  terms  as  a 
condition  of  staying  execution  and  it  recommended  that  a  county  court  type  provision 
should  be  adopted  in  the  High  Court  (Evershed  Report,  at  146).  Its  recommendations 
resulted  in  Ord.  42,  r.  1 9,  now  Ord.  47,  r.  1 . 

There  is  no  equivalent  to  clause  (a)  in  respect  of  county  court  judgments.  Most  of  the 
cases  relating  to  clause  (a)  deal  principally  with  stays  of  execution  not  accompanied  by 
instalment  orders.  See,  for  example,  Wagner  v.  Laubscher  Bros.,  [  1 970]  2  Q.B.  3 1 3,  [  1 970] 
2  W.L.R.  1019  (C.A.).  It  would  appear  that  the  provision  is  not  intended  to  allow  a  stay  for 
the  purpose  of  a  belated  objection  to  the  merits  of  the  creditor's  claim:  see,  for  example, 
T.C.  Trustees  Ltd.  v.  J.S.  Darwen  (Successors)  Ltd.,  [1969]  2  Q.B.  295,  [1969]  2  W.L.R. 
8 1  (C. A.).  In  R.  53. 1 3  of  the  Nova  Scotia  Civil  Procedure  Rules  and  Related  Rules,  which 
parallels  the  English  rule,  a  recent  New  Brunswick  report  reached  the  same  conclusion 
concerning  the  application  of  the  provision  as  that  reached  in  the  T.C.  Trustees  Ltd.  case: 
See  New  Brunswick  Department  of  Justice,  Law  Reform  Division,  Third  Report  of  the 
Consumer  Protection  Project,  Vol.  2,  Legal  Remedies  of  the  Unsecured  Creditor  After 
Judgment  (197 6),  at  323. 

See  s.  123  of  the  County  Courts  Act,  1959.  The  English  Report  of  the  Committee  on  the 
Enforcement  of  Judgment  Debts  (February  1969)  (Cmnd.  3909)  (the  "Payne  Report") 
contained  the  following  statements  with  respect  to  Ord.  47,  r.  1  (at  1 33-34,  para.  508): 

Experience  has  shown  that  defendants  unable  to  satisfy  judgments  have  taken 
little  advantage  of  the  former  Order  42  Rule  19.  A  stay  of  execution  is  not 
infrequently  granted  pending  an  appeal  against  the  judgment  but  it  is  rare  to  find  a 
stay  on  the  grounds  of  inability  to  pay.  The  reasons  include: 

(  i)  ignorance  of  defendants  of  Order  42  Rule  19  (now  Order  47  Rule  1)  and  the 
lack  of  opportunity  for  an  officer  of  the  court  to  explain  the  rule  to  defendants 
because  in  most  cases  there  has  been  a  default  or  summary  judgment;  and 

(ii)  the  failure  of  the  High  Court  to  bring  this  rule  to  the  notice  of  the  defendant 
as  in  the  county  court. 

An  annotation  under  Ord.  47,  r.  1,  in  Jacob  et  al.  (eds.),  The  Supreme  Court  Practice 
1 979,  Vol.  1  ( 1 978),  explains  the  nexus  between  an  instalment  order  and  a  stay  of  execution: 


62 


grounds  that  there  are  "special  circumstances"203  in  addition  to  the 
defendant's  inability  to  pay.204  The  English  Payne  Report  recommended  that 
this  slightly  wider  jurisdiction  should  be  embodied  in  any  new  enforcement 
system.205 

(iv)  Conclusions  and  Recommendations 

Having  examined  the  present  law  in  Ontario  concerning  instalment 
orders  and  stays  of  enforcement  proceedings,  and  having  surveyed  the 
provisions  in  several  other  jurisdictions,  it  remains  to  set  forth  our  conclusions 
and  recommendations. 

a.    The  Need  for  Expanded  Instalment  Payment  Provisions 
in  Light  of  Part  III 

Any  reform  of  the  present  law,  and  particularly  any  expansion  of 
instalment  payment  provisions  for  the  Supreme  Court  and  the  county  and 
district  courts,  must  be  considered  in  light  of  the  Part  III  orderly  payment  of 
debts  scheme  recommended  by  the  Commission.  There  are  two  basic  issues 
that  arise  for  discussion:  (1)  whether  an  instalment  order  provision  should 
coexist  with  the  proposed  Part  III  orderly  payment  of  debts  scheme;  and,  if  the 
answer  to  this  question  is  in  the  affirmative,  (2)  the  details  of  such  a  provision 
including,  for  example,  the  jurisdictional  factors  applicable  to  the  making  of 
an  instalment  order,  the  relationship  between  instalment  orders  and  stays  of 
enforcement  proceedings,  and  the  variation  of  instalment  and  stay  of 
enforcement  proceedings  orders. 

An  instalment  order  provision  should  coexist  with  the  proposed  Part  III 
orderly  payment  of  debts  scheme  only  if  the  former  is  regarded  as  fulfilling  a 
separate  and  desirable  function,  that  is,  if  the  availability  of  an  instalment 
order  is  of  added  benefit  to  either  the  debtor  or  creditor  or  both.  The  proposed 
orderly  payment  of  debts  scheme  is  designed  to  be  a  comprehensive  scheme:  it 
would  enable  an  overcommitted  debtor  to  pay  all  or  most  of  his  outstanding 
debts,  and  would  release  him  from  these  debts  where  he  has  complied  with  the 
terms  of  the  arrangement.206  It  should  be  borne  in  mind,  however,  that  not  all 


Unlike  the  County  Court,  the  High  Court  has  no  power  to  order  the  payment  of  a 
judgment  debt  by  instalments,  for  the  judgment  creditor  is  entitled  as  of  right  without 
the  leave  of  the  Court  and  without  notice  to  the  judgment  debtor  to  issue  execution  by 
writ  offi.fa.  immediately  upon  his  judgment  being  entered.  By  this  Rule,  however,  in 
the  specified  circumstances,  the  Court  has  power  to  stay  such  execution,  and  if 
necessary  to  continue  such  stay  provided  that  the  judgment  debtor  pays  the  judgment 
debt  by  specified  instalments.  Indeed,  the  usual  form  of  order  granting  a  stay  of 
execution  under  this  Rule  is  as  follows:  '  stay  of  execution  (under  0.47,  r.  1 )  so  long  as 
the  defendant  pays  the  judgment  debt  and  costs  by  instalments  at  the  rate  of  £_per 
month  on  the  day  of  each  month,  the  first  instalment  to  commence  on  the — day 
of 19 . 

203  See  Ord.  47,  r.  1(1  )(a). 

204  See  Ord.  47,  r.  1  ( 1  )(b).  See  the  County  Courts  Act,  1959,  c.  22  (U.K.),  s.  1 23. 

205  Payne  Report,  supra,  note  201,  at  137,  para.  526. 
See  supra,  this  Chapter,  Section  4(i). 


63 


debts  are  to  be  comprehended  by  our  proposed  scheme.  Under  that  scheme, 
an  arrangement  may  include  claims  only  for  debts  that  are  payable 
immediately  or  at  a  future  time  and  that  are  liquidated,  certain,  secured  or 
unsecured.  Unlike  Part  III  of  Bill  C-12,  we  would  exclude  contingent, 
unliquidated  and  uncertain  debts.207  Moreover,  to  qualify  for  an  arrangement, 
the  debtor  must  be  unable  to  pay  his  debts  as  they  come  due,  must  owe  less 
than  $20,000  (excluding  debts  secured  by  real  property  that  is  the  debtor's 
principal  residence),  must  be  able  to  pay  for  his  essential  ongoing  living  or 
business  expenses,  and  must  be  able  to  pay  any  unpaid  fine  or  penalty  imposed 
by  a  court,  together  with  any  debt  arising  out  of  a  recognizance  or  as  a  result 
of  the  debtor's  acting  as  a  surety  under  the  Criminal  Code.20* 

Having  regard  to  the  provisions  proposed  in  respect  of  the  Part  III  orderly 
payment  of  debts  scheme,  an  argument  may  be  made  that  this  scheme  would 
not  always  be  an  appropriate  means  of  resolving  a  debtor's  financial 
predicament.  If  a  debtor  were  ineligible  for  a  Part  III  arrangement,209  or  if  his 
financial  situation  did  not  warrant  a  comprehensive  arrangement  including  all 
or  almost  all  his  judgment  and  non-judgment  creditors,  a  more  narrowly 
circumscribed  instalment  payment  plan  might  be  an  attractive  alternative. 
For  example,  a  debtor  with  a  single  judgment  debt  reasonably  may  believe 
that,  if  he  is  given  a  short  respite  in  the  form  of  an  instalment  order,  he  will  be 
able  to  pay  the  judgment  debt  in  full  and  later  pay  any  future  debts  when  they 
become  due.  A  small  businessman,  struggling  to  keep  his  enterprise  afloat 
during  its  formative  period,  may  come  within  this  category.  He  may  have  no 
need  or  desire  to  enter  into  a  comprehensive  Part  III  scheme  involving  all  or 
most  of  his  judgment  and  non-judgment  creditors.  Or  a  debtor  may  be 
technically  solvent,  his  only  exigible  asset  being,  however,  essential  to  the 
continuance  of  his  business.  Such  a  debtor  would  be  ineligible  to  enter  into  a 
Part  III  consumer  arrangement  because  of  his  solvency;  however,  his  creditors 
might  reap  some  immediate  benefit  from  an  instalment  payment  plan  whereby 
the  debtor  is  permitted  to  retain  his  valuable  asset  and  remain  in  business. 
These  and  other  examples  tend  to  demonstrate  that  instalment  payment  plans 
would  not  necessarily  be  totally  redundant  in  the  event  that  a  Part  III  orderly 
payment  of  debts  scheme  were  enacted. 

On  the  other  hand,  it  should  be  borne  in  mind  that  most  debtors  now 
obtaining  instalment  orders  or  consolidation  orders  in  the  small  claims  courts 
are  insolvent,  either  because  they  are  unable  to  pay  their  debts  as  they  come 
due  or  because  their  assets,  if  sold,  would  not  be  sufficient  to  cover  their  debts. 
These  debtors  likely  would  fall  within  the  ambit  of  the  proposed  orderly 
payment  of  debts  scheme.  In  addition,  even  if  the  existing  instalment  plan 
provisions  were  broadened  to  permit  the  making  of  instalment  orders  in  the 
Supreme  Court  and  the  county  and  district  courts,  it  is  anticipated  that  a 
substantial  number  of  debtors  in  these  courts  would  be  entitled  to  apply  for  a 
Part  III  consumer  arrangement  to  alleviate  their  financial  embarrassment 


207  See  supra,  this  Chapter,  Section  4(e). 

208  See  supra,  this  Chapter,  Section  4(a). 


209  For  example,  because  he  is  not  technically  insolvent  or  because  his  debts  exceed  $20,000. 
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and,  therefore,  would  not  need  an  instalment  payment  plan  scheme.  In  this 
connection,  it  will  be  recalled  that  the  Commission  recommended  that  a  Part 
III  Administrator  should  be  empowered  to  administer  as  an  official 
arrangement  any  type  of  consensual  agreement  between  the  debtor  and  the 
creditors,  so  long  as  the  debtor  is  able  to  meet  the  statutory  requirements  for 
eligibility.210  Therefore,  at  least  insofar  as  the  coverage  or  scope  of  future 
legislation  is  concerned,  it  is  arguable  that  the  need  for  an  instalment  order 
provision  would  not  be  overwhelming  if  a  Part  III  scheme  were  adopted. 

There  are  other  reasons  why  one  should  proceed  cautiously  insofar  as  the 
adoption  of  broad  instalment  payment  plan  provisions  is  concerned.  To  the 
extent  that  such  provisions  normally  do  not  contemplate  decision-making  on 
the  part  of  the  creditors  (unlike  the  case  under  Part  III,  where  under  some 
circumstances  creditors  would  be  entitled  to  vote  to  approve  or  reject  a 
proposed  arrangement),  the  ordinary  right  of  creditors  to  enforce  their 
judgments  would  be  circumscribed  substantially.  Notwithstanding  the  right 
of  creditors  to  make  representations  at  a  court  hearing,  the  court  could 
override  their  negative  views  and  order  an  instalment  payment  plan.  In 
addition,  such  a  plan  could  involve  a  legal  preference  given  to  creditors  outside 
the  plan  over  the  creditor  or  creditors  included  in  it,  since  presumably  those 
not  included  could  be  paid  in  full  by  the  debtor  or  could  enforce  their  debts  in 
the  traditional  manner  if  such  payments  were  not  made.  In  the  meantime,  the 
creditor  or  creditors  comprehended  by  the  plan  would  receive  full  payment 
only  over  the  life  of  the  plan. 

On  balance,  the  Commission  does  not  believe  that  there  is  a  compelling 
case  for  the  introduction  of  an  entirely  new,  broadened  instalment  payment 
plan  scheme  into  Ontario,  comprehending  the  Supreme  Court  and  the  county 
and  district  courts.  Not  only  would  the  adoption  of  such  a  scheme  constitute  a 
quite  radical  departure  from  the  hitherto  existing  law  of  debtor  and  creditor, 
but  it  is  not  at  all  clear  that  such  an  instalment  payment  plan  scheme  would 
serve  any  useful  purpose  alongside  the  proposed  Part  III  orderly  payment  of 
debts  provisions.  We  point  out  that,  while  England  has  instalment  payment 
provisions,  it  does  not  have  legislation  comparable  to  Part  III.  Moreover,  while 
instalment  payment  plan  legislation  coexists  with  the  consolidation  provisions 
of  Part  X  of  the  present  Bankruptcy  Act  in  British  Columbia,  Alberta, 
Saskatchewan,  Manitoba  and  Nova  Scotia,  Part  X  is  far  less  comprehensive 
than  the  proposed  Part  III;211  accordingly,  it  is  anticipated  that  many  more 
debtors  would  be  entitled  to  come  under  the  Part  III  umbrella  than  have  been 
able  to  use  Part  X. 

b.    Instalment  Orders  and  Stays  of  Enforcement  Proceedings 
in  the  Small  Claims  Courts 

Notwithstanding  our  decision  not  to  recommend  an  expanded  instalment 
plan  regime,  as  described  earlier,  we  do  recommend  that  small  claims  court 
judges  should  continue  to  be  empowered  to  order  instalment  payment  plans.212 


210  See  supra,  this  Chapter,  Section  4(c). 

211  See  supra,  this  Chapter,  Section  1 . 


212  See,  now,  The  Small  Claims  Courts  Act,  R.S.O.  1970,  c.  439,  ss.  102(1)  and  131(8).  See 
supra,  this  Chapter,  Section  8(b)(i). 
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But  we  are  of  the  view  that  the  existing  provisions  in  The  Small  Claims 
Courts  Act,  that  is,  sections  102,  117  and  131(8),  are  ambiguous  and 
inadequate.  Accordingly,  we  wish  to  make  recommendations  for  new 
provisions  in  The  Small  Claims  Courts  Act  dealing  with  the  following 
matters:  (1)  the  jurisdictional  factors  relevant  to  the  exercise  of  a  judge's 
discretion  in  making  an  instalment  order;  (2)  stay  of  enforcement  proceedings 
ancillary  to  an  instalment  order;  and  (3)  the  variation  or  rescission  of  an 
instalment  order  or  a  stay  of  proceedings  order. 

Before  considering  the  three  matters  noted  above,  we  again  wish  to  draw 
attention  to  the  existence  of  separate  and  distinct  Small  Claims  Courts  Act 
provisions  dealing  with  instalment  orders  and  stays  of  enforcement  proceed- 
ings. Section  1 02(  1 )  is  of  general  application,  while  section  1 3 1  (8)  is  available 
only  in  the  context  of  judgment  summons  proceedings.  The  Commission  does 
not  believe  that  there  should  be  separate  and  distinct  provisions  governing 
instalment  orders  and  stays  of  enforcement  proceedings  in  different  contexts: 
the  issues  raised  after  a  trial  and  at  a  judgment  summons  proceedings  are  the 
same.  Accordingly,  we  recommend  that  the  provisions  that  we  propose  below 
should  be  applicable  in  all  cases  where  an  instalment  order,  a  stay  of 
enforcement  proceedings  order,  or  a  variation  or  rescission  order,  is  to  be 
made. 

(1)    The  Exercise  of  Discretion:  Jurisdictional  Factors 

Under  what  circumstances  should  a  small  claims  court  judge  be 
empowered  to  make  an  order  for  instalment  payments  of  a  judgment  debt?  As 
we  have  seen,213  a  survey  of  the  provisions  in  other  common  law  jurisdictions 
indicates  that  different  statutory  language  has  been  used  to  delimit  the 
jurisdiction  of  the  judge.  In  some  cases,  the  statute  expressly  refers  only  to  the 
debtor's  inability  to  pay  the  judgment  debt.  In  other  cases,  there  is  a  further 
reference  to  the  cause  or  causes  of  the  debtor's  inability  to  pay  that  debt;  for 
example,  because  of  "sickness  or  other  cause".214  And  in  yet  other  cases,  the 
judge  is  given  the  power  to  order  instalments  basically  as  he  thinks  fit  in  all  the 
circumstances. 

An  instalment  order  provision  in  which  reference  is  made  only  to  the 
debtor's  inability  to  pay  the  judgment  debt  in  question,  but  in  which  no 
reference  is  made  to  the  particular  cause  of  this  inability,  may  be  supported  on 
several  grounds.  First,  it  is  the  approach  that  seems  to  exist  today  in  practice 
in  Ontario:  although  in  theory  section  102  of  the  Ontario  Small  Claims 
Courts  Act,  by  incorporating  the  provisions  of  section  117,  restricts  the 
Court's  discretion  to  the  case  where  there  is  an  inability  to  pay  from  "sickness 
or  other  cause",  we  understand  that  in  practice  an  instalment  order  rarely  will 
be  refused  in  appropriate  cases.  The  critical  factor  is  a  genuine  inability  to  pay 
the  debt;  little,  if  anything,  seems  to  turn  on  restrictions  arising  from  a 
technical  or  narrow  interpretation  of  the  phrase  "or  other  cause".  Secondly, 


213  See  supra,  this  Chapter,  Section  8(b)(iii). 

214  The  Small  Claims  Courts  Act,  R.S.O.  1970,  c.  439,  s.  1 17. 
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those  provinces  whose  legislation  provides  for  a  general  power  to  order 
instalment  payments  have  adopted  a  more  flexible  approach.  Thirdly,  it  would 
appear  that  in  England  there  has  been  a  slight  trend  toward  increased 
flexibility  in  the  court's  discretion  to  order  instalment  payments.  In  1934,  the 
English  Parliament  sanctioned  a  more  flexible  approach  by  modifying  the 
jurisdictional  factors  in  the  County  Courts  Act  from  "inability  from  sickness 
or  other  cause"  to  "inability  from  any  cause".  More  recently,  in  the  context  of 
stays  of  execution,  the  Payne  Report  recommended  that  the  slightly  wider 
jurisdiction  of  the  English  High  Court  should  be  adopted. 


215 


The  present  practice  in  the  small  claims  courts  in  Ontario  suggests  that, 
under  the  more  flexible  type  of  approach  described  above,  in  assessing  the 
debtor's  financial  affairs  a  judge  would  have  little  or  no  difficulty  in 
establishing  the  necessity  for  an  instalment  payment  plan.  Accordingly,  the 
Commission  believes  that  this  more  flexible  approach  should  be  adopted  for 
Ontario.  In  this  connection,  reference  should  be  made  again  to  Order  47,  Rule 
1(1),  of  the  English  Supreme  Court  Rules.  While  Order  47,  Rule  1(1),  deals 
expressly  with  the  power  to  stay  execution,  and  not  specifically  with  the  power 
to  make  an  instalment  order,  its  provisions  are  germane  to  this  discussion, 
since  instalment  orders  ordinarily  involve  some  type  of  stay.  It  will  be 
recalled216  that  Order  47,  Rule  1(1),  permits  a  court  to  stay  execution  where  it 
is  satisfied 

(a)  that  there  are  special  circumstances  which  render  it  inexpedient  to 
enforce  the  judgment  or  order,  or 

(b)  that  the  applicant  is  unable  from  any  cause  to  pay  the  money  .... 

The  Commission  is  of  the  view  that  the  flexibility  inherent  in  Order  47,  Rule 
1(1),  makes  that  provision  an  appropriate  model  in  respect  of  jurisdictional 
factors  to  which  a  court  should  make  reference  in  deciding  whether  to  make  an 
instalment  order. 

We  therefore  recommend  that  a  small  claims  court  judge  should  have 
jurisdiction  to  make  an  instalment  order  where  there  are  special  circum- 
stances rendering  it  inexpedient  or  unjust  to  make  the  debtor  pay  all  or  part  of 
the  amount  owing  under  the  judgment,  or  where  for  any  cause  the  debtor  is 
unable  to  pay  all  or  part  of  the  amount  owing  under  the  judgment.  It  should  be 
noted  that,  although  there  is  a  paucity  of  case  law  on  English  Order  47,  Rule 
1(1  )(a),  our  recommendation  would  appear  to  go  beyond  the  English  Rule,  in 
that  a  court  would  be  authorized  to  make  an  instalment  order  where  there  are 
special  circumstances  that  render  it  "unjust"  to  enforce  the  judgment.  Under 
our  proposal,  a  judge  conceivably  could  order  an  instalment  payment  plan 
where,  for  example,  notwithstanding  the  ability  to  pay,  through  liquidation  of 
the  debtor's  assets,  it  would  be  unjust  to  force  the  debtor  to  ruin  himself 
financially  in  the  process. 


2,5  Payne  Report,  supra,  note  201,  at   137,  para.  526.  See  supra,  this  Chapter,  Section 
8(b)(iii)b. 

216 


See  supra,  this  Chapter,  Section  8(b)(iii)b(2). 
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(2)    Stay  of  Enforcement  Proceedings  Ancillary  to  an 
Instalment  Order 

Reference  now  should  be  made  to  the  relationship  between  the  proposed 
new  Small  Claims  Courts  Act  instalment  provisions  and  stays  of  enforcement 
proceedings.  It  should  be  emphasized  at  the  outset  that  the  following 
discussion  is  concerned  solely  with  stays  ancillary  to  an  instalment  order,  and 
not  with  the  jurisdiction  to  order  a  stay  independent  of  such  an  order.  With 
respect  to  the  range  of  alternatives,  new  legislation  could  provide,  for  example, 
for  an  automatic  stay  of  all  proceedings  in  the  action  upon  the  making  of  an 
instalment  order,  or  the  judge  could  be  given  unfettered  jurisdiction  to  order  a 
stay  on  such  terms  as  he  thinks  fit  under  the  circumstances. 

It  will  be  recalled217  that  under  the  provisions  of  section  1 1 7  of  The  Small 
Claims  Courts  Act,  where  instalment  payments  are  ordered  the  judge  may 
stay  execution  "for  such  time  and  on  such  terms  as  he  thinks  fit".  The  English 
County  Courts  Act,  195921*  the  British  Columbia  County  Court  Act219  and  the 
Newfoundland  Judgment  Debts  (Instalments)  Act220  provide  that  execution  is 
stayed  automatically  when  an  instalment  order  is  made.  Under  the  Alberta 
Seizures  Act221  an  order  for  removal  and  sale  of  goods  may  be  suspended 
pending  payment  of  the  judgment  debt  by  instalments.  In  jurisdictions  where 
the  judge  is  granted  power  to  order  stays  of  enforcement  proceedings  on 
terms,222  an  order  for  instalment  payments  generally  constitutes  one  of  the 
terms  on  which  the  stay  is  granted.  The  instalment  provisions  in  the 
Saskatchewan  District  Court  Act223  and  Queen's  Bench  Act224  lend  support  to  a 
flexible  approach.  In  making  an  order  for  payment  by  instalments,  the  judge 
may  give  such  directions  as  he  deems  necessary  concerning  what  proceedings, 
if  any,  may  be  taken  by  way  of  enforcement,  and  concerning  when  any 
proceedings  may  be  taken. 

Under  section  71(1  )(b)  of  the  proposed  new  bankruptcy  Bill,  Bill  C-12, 
and  under  the  Commission's  earlier  proposals  respecting  the  orderly  payment 
of  debts,  an  otherwise  automatic  stay  of  proceedings  may  be  lifted  on 
application  to  the  court;  if  the  court  permits  the  exercise  of  an  enforcement 
remedy,  it  may  impose  suitable  terms  and  conditions.  The  Administrator  is 
not  given  the  power  to  lift  a  stay  either  wholly  or  partially.225 


217  See  supra,  this  Chapter,  Section  8(b)(i). 

218  C.  22,  s.  121(1). 

219  R.S.B.C.  1979,  c.  72,  s.  84. 

220  R.S.N.  1970,  c.  185,  s.  4.  See,  however,  The  Judgment  Debts  (Instalments)  (Repeal)  Act, 
Act  No.  43,  1971,  which  has  yet  to  be  proclaimed. 

221  R.S.A.  1970,  c.  338,  s.  29(5)(d). 

222  See,  for  example,  Ord.  47,  r.  1,  with  respect  to  the  High  Court  in  England. 

223  R.S.S.  1978,  c.  D-32,s.  65(1). 

224  R.S.S.  1978,  c.  Q-l,s.  76(1). 
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See  supra,  this  Chapter,  Section  4(b). 
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Section  1 17  of  the  Ontario  Small  Claims  Courts  Act  empowers  a  judge 
to  "stay  . . .  execution  for  such  time  and  on  such  terms  as  he  thinks  fit".  The 
Commission  endorses  the  general  principle,  partly  reflected  in  the  closing  flush 
of  the  phrase  quoted  above,  that  a  judge  should  have  broad  jurisdiction 
concerning  stays  of  enforcement  proceedings;  however,  we  believe  that  a 
flexible  approach  in  the  legislation  ought  to  be,  and  can  be,  combined  with 
somewhat  more  specificity  concerning  the  nature  and  scope  of  this  jurisdiction 
than  now  appears  in  section  117. 

Accordingly,  in  order  to  provide  flexibility,  we  recommend  that  there 
should  not  be  an  automatic  stay  of  all  enforcement  proceedings  against  all  the 
debtor's  assets  simply  upon  the  making  of  an  instalment  order.  Rather,  except 
for  a  creditor's  right  to  file  with  the  sheriff  a  writ  of  enforcement226  in  all  cases, 
a  matter  to  be  considered  below,  a  small  claims  court  judge  should  have  broad 
jurisdiction  to  order  a  full  or  partial  stay  of  enforcement  proceedings  for  such 
time  and  on  such  terms  as  he  deems  just  and  reasonable,  having  regard  to  all 
the  circumstances  of  the  case.  For  example,  where  warranted,  the  judge 
should  have  express  power  to  order  traditional  enforcement  measures  against 
only  a  portion  of  the  debtor's  exigible  assets,  and  to  order  the  balance  owing  on 
the  judgment  debt,  after  deducting  the  amount  of  the  proceeds  to  be  realized 
from  such  measures,  to  be  paid  pursuant  to  an  instalment  order.  The  judge 
may  believe  that  it  is  not  necessary  to  stay  enforcement  proceedings  against  a 
particular  chattel,  or  he  may  wish  to  preclude  the  seizure  and  sale  of  an  asset 
necessary  for  the  continuance  of  the  debtor's  business  venture. 

With  respect  to  the  type  and  scope  of  the  order  that  a  judge  is  to  be 
entitled  to  make,  it  will  be  noted  that  in  our  previous  recommendation  we  have 
used  the  phrase  "stay  of  enforcement  proceedings"  and  not  "stay  of 
execution".  This  change  has  been  deliberate,  for  we  are  of  the  view  that  the 
somewhat  ambiguous  reference  in  section  117  to  the  power  to  stay 
"execution"  is  unnecessarily  restrictive  if  it  is  meant  to  include  only  execution 
pursuant  to  a  writ  of  fieri  facias.  In  order  to  remove  all  doubt,  and  to  provide 
necessary  flexibility,  we  recommend  that  where  an  instalment  order  has  been 
made,  the  small  claims  court  judge  making  that  order  should  have  express 
jurisdiction  to  stay  not  merely  execution,  but  any  type  of  enforcement 
proceeding,  whether  seizure  and  sale  of  personalty,  enforcement  against  land, 
garnishment  of  debts  and  income,  and  so  on.  The  stay  of  enforcement 
proceedings  should  be  ancillary  to  the  instalment  order  and  should  be 
applicable  only  to  the  enforcement  of  the  particular  judgment  in  question;  it 
should  not  apply  to  the  enforcement  of  other  judgments  not  comprehended  by 
the  instalment  order. 

The  type  of  approach  proposed  above,  broadening  the  types  of 
enforcement  activity  potentially  subject  to  a  stay,  permitting  a  full  stay227  or 
combining  traditional  modes  of  enforcement  with  an  instalment  order,  would 


226  In  Section  5(a)  of  Chapter  3,  the  Commission  will  recommmend  that,  to  commence  any 
type  of  enforcement  activity  against  the  debtor,  a  creditor  should  be  required  to  deliver  to 
the  sheriff  a  "writ  of  enforcement". 

17  Except  for  a  creditor's  automatic  right  to  file  a  writ  of  enforcement:  see  infra,  this  Section. 
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allow  the  judge  to  tailor  instalment  payments  and  enforcement  measures  to 
meet  the  individual  needs  of  both  debtors  and  creditors.  We  anticipate  that  in 
the  majority  of  cases  the  judge  in  fact  would  order  a  total  stay  of  all 
enforcement  proceedings  other  than  the  filing  of  a  writ  of  enforcement,  as 
proposed  below;  however,  we  do  wish  to  provide  flexibility  in  the  new 
legislation  by  expressly  leaving  open  the  possibility  in  appropriate  cases  for  a 
judge  to  order  a  specific  type  of  enforcement  measure  to  be  taken  against  a 
portion  of  the  debtor's  exigible  assets,  to  be  followed  by  an  instalment  order. 

The  Commission  has  recommended  that  there  ought  not  to  be  an 
automatic  stay  of  enforcement  proceedings,  mainly  because  we  wish  to 
provide  a  small  claims  court  judge  with  a  range  of  alternatives  in  respect  of 
this  jurisdiction.  However,  there  is  a  further  reason  why  the  Commission  has 
rejected  the  imposition  of  an  automatic  stay.  If  a  judgment  creditor  were 
precluded  from  even  filing  a  writ  of  enforcement  with  the  sheriff,  he  would 
have  very  little  means  of  safeguarding  his  interest  in  the  debtor's  exigible 
property  during  the  currency  of  the  instalment  order.  Since,  for  example,  the 
debtor's  chattels  would  not  be  "bound"  by  any  writ,228  the  debtor  could  dispose 
of  such  chattels  with  relative  impunity,  although  subject  to  The  Fraudulent 
Conveyances  Act229  and  The  Assignments  and  Preferences  Act230  as  amended 
by  our  proposals.231  The  lack  of  adequate  protection  for  a  creditor  subject  to  an 
instalment  order  would  become  particularly  acute  where  an  automatic  stay  of 
proceedings  applied  and  another  judgment  creditor  filed  a  writ  of  enforcement 
subsequent  to  the  making  of  the  instalment  order.  The  second  creditor,  not 
bound  by  any  stay  of  enforcement  proceedings,  could  take  advantage  of  the 
first  creditor's  disability:  he  could  seize  and  sell  the  debtor's  exigible  chattels 
and  garnish  his  wages  and  other  debts.  Such  enforcement  activity,  especially 
the  garnishment  of  the  debtor's  wages,  clearly  would  prejudice,  if  not 
completely  frustrate,  the  first  creditor's  attempts  to  satisfy  his  judgment 
pursuant  to  the  instalment  order.  Moreover,  this  enforcement  activity  could 
preclude  any  recourse  by  the  first  creditor  to  the  debtor's  assets  should  the 
instalment  order  and  stay  of  proceedings  order  be  rescinded  at  some  future 
date.232 

While  we  believe  that  it  is  desirable  for  small  claims  court  judges  to  have 
broad  jurisdiction  in  respect  of  stays  of  proceedings,  as  proposed  earlier,  we 
also  wish  to  preclude  the  type  of  inequity  described  above:  a  stay  binding  one 
creditor  ought  not  to  enure  to  the  financial  benefit  of  another  creditor. 
Accordingly,  we  recommend  that  a  judgment  creditor  subject  to  an  instalment 
order  should  have  the  automatic  right  in  all  cases  to  file  with  the  sheriff,  and  to 
file  against  the  title  to  the  debtor's  land,  a  writ  of  enforcement,  thereby 
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232 


The  "binding"  effect  on  chattels  of  the  present  writ  of  fieri  facias  and  of  our  proposed  new 
writ  of  enforcement  will  be  considered  in  Chapter  2  of  Part  II  of  our  Report. 

R.S.O.  1970,  c.  182. 

R.S.O.  1970,  c.  34. 

See  a  forthcoming  Part  of  our  Report. 

Rescission  of  an  instalment  order  and  stay  of  proceedings  order  is  discussed  in  the  Section 
that  follows. 
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binding  the  debtor's  personal  and  real  property.233  Therefore,  once  the  writ  has 
been  filed,  even  a  creditor  subject  to  an  instalment  order  and  to  a  full  or  partial 
stay  of  proceedings  order  would  become  entitled  under  our  proposed  new 
creditors'  relief  legislation234  to  share  in  any  subsequent  distribution  of 
proceeds  realized  from  enforcement  proceedings  taken  against  the  debtor. 

Finally,  in  order  for  the  enforcement  office  to  be  apprised  of  a  stay  of 
enforcement  proceedings,  and  therefore  in  order  to  protect  the  debtor,  it  is 
recommended  that  the  court  should  be  required  to  notify  the  enforcement 
office  of  the  date  on  which  the  stay  is  to  come  into  effect. 


(3)    Variation  and  Rescission  of  an  Instalment  Order  and 
of  a  Stay  of  Enforcement  Proceedings  Order 

Given  the  potential  vagaries  of  a  debtor's  financial  status  over  an 
extended  period  of  time,  no  instalment  order  or  stay  of  enforcement 
proceedings  order  ought  to  be  regarded  as  sacrosanct.  As  described  earlier,  a 
debtor  subject  to  an  instalment  order  and  a  stay  in  respect  of  one  judgment 
debt  subsequently  may  become  subject  to  a  further  judgment  debt.  Having 
regard  to  this  change  in  the  debtor's  circumstances,  the  first  judgment  creditor 
may  be  of  the  view  that  the  mere  filing  of  his  writ  of  enforcement  is  not 
sufficient  to  safeguard  his  interests  vis-a-vis  the  subsequent  creditor.  Rather, 
he  may  believe  that  his  best  course  of  action  is  to  apply  for  a  rescission  of  the 
above-mentioned  orders,  thereby  reviving  his  right  to  employ  traditional 
enforcement  measures  beyond  the  filing  of  the  writ.  In  other  circumstances  — 
for  example,  where  the  debtor  has  obtained  more  lucrative  employment,  or 
where  some  new  and  more  substantial  source  of  income  otherwise  becomes 
available  to  him  —  a  creditor  may  believe  that  the  periodic  amount  payable 
under  the  instalment  order  ought  to  be  increased.  Or,  quite  by  chance,  a 
debtor  may  acquire  a  valuable  exigible  chattel  that  the  creditor  believes  ought 
not  to  be  bound  by  a  subsisting  stay  of  enforcement  proceedings  order. 

At  present,  there  is  no  express  provision  in  The  Small  Claims  Courts  Act 
dealing  with  the  variation  or  rescission  of  an  instalment  order  made  under 
section  102(1),  and  there  are  only  somewhat  narrow  provisions  providing  for 
the  rescission  or  variation  of  an  instalment  order  made  under  section  1 3 1  (8)  or 
upon  a  "show  cause"  summons.  With  respect  to  stays  of  execution  generally, 
section  1 17  appears  to  permit  the  judge  to  "stay  . . .  the  . . .  execution"  any 
time  the  debtor  cannot  pay  in  the  circumstances  described  in  that  section. 
However,  while  presumably  the  judge  could  order  a  stay  of  execution  and  then 
lift  the  stay,  and  subsequently  repeat  these  orders  each  time  the  debtor's 
fortunes  change,  there  is  no  jurisdiction  to  vary  a  prior  order  in  any  other 
manner.  For  example,  there  is  no  jurisdiction  to  order  traditional  enforcement 
to  proceed  against  only  a  portion  of  the  debtor's  exigible  property. 


233  The  "binding"  of  real  property  will  be  considered  in  Part  III  of  our  Report.  In  that  Part, 
we  shall  make  recommendations  concerning  the  filing  of  a  writ  of  enforcement  against  the 
title  to  a  debtor's  land. 

234  Creditors'  relief  legislation  will  be  dealt  with  in  a  subsequent  Part  of  this  Report. 
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With  respect  to  the  variation  of  an  instalment  order  made  under  section 
131(8),  reference  should  be  made  to  the  provisions  of  section  1 32  dealing  with 
"show  cause"  proceedings.  Where  a  creditor  has  examined  a  debtor  under  a 
judgment  summons,  the  creditor  subsequently  may  institute  "show  cause" 
proceedings  if  the  judgment  remains  unsatisfied.  It  is  only  in  the  course  of  this 
later  "show  cause"  hearing  that  a  small  claims  court  judge  may  vary  an  order 
initially  made  in  the  context  of  a  judgment  summons  proceeding  under  section 
131(8).  Section  132(3)  provides  as  follows: 

132. -(3)  Where  the  circumstances  of  the  debtor  have  changed,  the  judge 
may  vary  the  order  made  under  section  131. 

However,  a  further  provision,  which  appears  to  comprehend  the  substance  of 
section  132(3)  and  then  expand  upon  it,  gives  a  judge  the  power  to  rescind  or 
alter  an  order  made  either  under  section  131  or  under  section  132.  Section 
139(1)  provides  as  follows: 

139.-(1)  The  judge  may  rescind  or  alter  the  order  for  payment  made  upon  a 
judgment  summons  or  show  cause  summons  and  make  any  further  or  other  orders 
for  the  payment  of  the  debt  or  damages  recovered  and  costs  forthwith,  or  by 
instalments,  or  in  any  other  manner  that  he  thinks  reasonable. 

Presumably,  then,  an  order  made  under  section  131  could  be  varied  pursuant 
to  section  132(3)  or  section  139(1),  and  could  be  rescinded  or  replaced  by 
another  order  pursuant  to  the  latter  provision  alone;  moreover,  section  139(1) 
appears  to  permit  a  judge  to  rescind,  alter  or  replace  any  variation  order  made 
under  section  132(3),  since  the  new  order  would  be  an  "order  for  payment 
made  upon  a  . . .  show  cause  summons". 

Sections  132(3)  and  139(1),  when  read  together,  and  even  section  139(1) 
alone,  give  to  a  small  claims  court  judge  a  rather  broad  discretion.  Yet, 
notwithstanding  the  apparently  wide  scope  of  the  sections,  it  would  appear 
from  the  placement  of  these  provisions  in  The  Small  Claims  Courts  Act  that  it 
is  only  in  the  narrow  context  of  proceedings  initiated  solely  by  the  creditor  that 
an  instalment  order  for  payment  may  be  rescinded,  varied  or  otherwise  dealt 
with.  There  is  no  statutory  mechanism  whereby  a  debtor  may  apply  to  the 
court.  While  the  debtor  may  use  the  opportunity  of  a  "show  cause"  or  even  a 
committal  hearing  to  request  a  variation,  he  has  no  independent  and  distinct 
means  of  seeking  one.  Indeed,  the  creditor  himself  appears  to  be  confined  to 
this  avenue,  and  cannot  apply  separately  for  a  rescission  or  variation. 

Having  regard  to  the  deficiencies  in  the  present  law,  the  Commission 
recommends  that,  upon  appropriate  notice,  a  debtor  or  creditor  subject  to  an 
instalment  order  or  a  stay  of  enforcement  proceedings  order  should  be  entitled 
to  apply  to  the  court  for  a  variation  of  the  order  if  the  debtor's  circumstances 
have  altered  materially  since  the  last  order  was  made.  In  addition,  upon 
appropriate  notice,  a  creditor  in  the  situation  described  above  should  be 
entitled  to  apply  to  the  court  for  a  rescission  of  either  order  (although  we  do 
wish  to  emphasize  again  that  stays  of  enforcement  proceedings  should  not  be 
permitted  to  exist  independently  of  instalment  orders).  We  have  rejected  the 
suggestion  that  both  orders  should  terminate  automatically  simply  upon  the 
filing  of  another  writ  of  enforcement  at  any  time  subsequent  to  the  making  of 
such  orders.   In  some  instances  —  where,  for  example,  the  subsequent 
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judgment  is  for  a  relatively  trivial  amount  —  the  instalment  and  stay  of 
enforcement  proceedings  may  be  capable  of  coexisting  quite  easily  with  any 
enforcement  of  the  new  judgment  by  traditional  means.  Accordingly,  we  are 
of  the  view  that  it  should  be  up  to  the  creditor  subject  to  these  orders  to 
determine  which  course  of  action  is  the  most  advantageous  for  him.  Finally,  as 
we  have  recommended  earlier  where  the  initial  stay  of  proceedings  order  has 
been  made,  we  further  recommend  that  where  the  order  has  been  varied  or 
rescinded,  the  court  should  so  notify  the  enforcement  office. 

c.    Section  8  of  The  Wages  Act 

Before  we  leave  instalment  payment  plans,  reference  should  be  made 
again  to  section  8  of  The  Wages  Act,235  dealing  with  the  release  of  a 
garnishment  upon  the  payment  of  a  judgment  by  instalments.236  For 
convenience  we  set  out  section  8  in  full: 

8.-(  1 )  Where  a  garnishment  order  has  been  made  against  the  debtor,  he  may 
apply  to  the  judge  for  an  order  for  the  release  of  the  garnishment  and  for  the 
payment  of  the  judgment  by  instalments  and,  if  the  judge  considers  it  proper  in  all 
the  circumstances  of  the  case,  he  may  make  the  order,  fixing  therein  the  amounts 
and  times  of  payment,  and,  so  long  as  the  debtor  is  not  in  default  under  the  order, 
no  further  garnishment  of  the  debtor's  wages  shall  be  had  in  respect  of  the 
judgment  debt. 

(2)  An  order  under  subsection  1  may  be  made  ex  parte,  but  the  judge  may 
vary  it  at  any  time  upon  the  application  of  the  debtor  or  creditor  with  at  least  two 
days  notice  in  writing  to  the  other  party. 

(3)  Forthwith  after  an  order  is  made  under  subsection  1 ,  a  copy  thereof  shall 
be  sent  by  prepaid  mail  by  the  clerk  of  the  court  to  the  judgment  creditor  or  his 
agent. 

In  Part  II  of  our  Report  on  the  Enforcement  of  Judgment  Debts  and 
Related  Matters,  the  Commission  will  recommend  the  adoption  of  continuing 
garnishment  legislation,  thereby  permitting  a  garnishment  order  to  continue 
until  the  debt,  or  some  specified  portion  of  it,  has  been  satisfied.  In  addition, 
the  Commission  will  recommend  that  a  continuing  garnishment  order  should 
be  subject  to  variation,  having  regard  to  changes  in  the  financial  circum- 
stances of  the  debtor.  Given  the  expanded  garnishment  provisions  to  be 
recommended  by  the  Commission,  does  section  8  of  The  Wages  Act  add 
anything  substantial  to  the  panoply  of  rights  to  be  enjoyed  by  a  debtor? 

The  rationale  for  the  continued  existence  of  section  8,  alongside  the 
present  right  to  have  a  wage  garnishment  order  varied  by  applying  for  an 
increased  exemption,237  is  a  matter  of  some  speculation.  It  may  well  be  that 
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R.S.O.  1970,  c.  486.  S.  8  was  enacted  by  The  Wages  Amendment  Act,  1960,  S.O.  1960,  c. 

128. 

See  supra,  this  Chapter,  Section  8(b)(ii)a. 

S.  7(1)  of  The  Wages  Act  provides  that  "[s]eventy  per  cent  of  any  debt  due  or  accruing 
due  to  any  mechanic,  workman,  labourer,  servant,  clerk  or  employee  for  or  in  respect  of  his 
wages  is  exempt  from  seizure  or  attachment .  .  .  ".  However,  s.  7(1)  provides  that  a  creditor 
may  apply  to  decrease  the  debtor's  exemption,  and  s.  7(3)  permits  the  debtor  to  apply  for  an 
increased  exemption. 
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such  coexistence  since  I960238  simply  reflects  legislative  inattention  to  the 
purview  of  the  two  provisions  and  to  the  relationship  of  the  one  to  the  other. 
However,  it  does  not  seem  unreasonable  to  surmise  that  section  8  was  initially 
adopted,  and  may  still  be  justified,  on  the  ground  that,  by  offering  the  release 
of  the  garnishment,  it  may  serve  to  facilitate  better  employer-employee 
relations  by  eliminating  the  involvement  of  the  employer  in  the  employee's 
financial  distress.  The  Commission  is  of  the  view  that,  while  this  latter 
rationale  might  continue  to  be  of  some  relevance  under  our  proposed  new 
continuing  garnishment  regime,  its  impact  would  be  substantially  diluted 
thereunder  and  would  not  provide  a  sufficient  basis  for  retaining  section  8.  At 
present,  separate  and  distinct  wage  garnishments  must  be  ordered  each  time  a 
creditor  seeks  to  garnish  the  debtor's  wages.  As  a  result,  the  debtor's  employer 
may  be  subject  to  a  constant  flow  of  separate  and  independent  orders, 
requiring  him  each  time  to  redirect  payment  from  the  debtor  to  the  court.  The 
cost  of  obeying  the  court  order  and  the  administrative  inconvenience  inherent 
in  the  existing  system  may  well  lead  to  disciplinary  action  taken  by  an 
employer  against  the  debtor.  The  adoption  of  the  Commission's  proposals  for  a 
continuing  garnishment  order  would  serve  to  reduce  the  frustration, 
inconvenience  and  costs  of  an  employer  in  complying  with  the  order;  instead  of 
a  series  of  separate  and  unplanned  deductions,  the  employer  could  meet  the 
relatively  long  term  requirements  of  a  continuing  garnishment  order  as  he 
would  meet  any  type  of  continuing  wage  deduction,  with  a  corresponding 
diminution  of  his  administrative  problems.  Consequently,  under  our  proposed 
new  garnishment  regime,  one  of  the  foundations  for  the  retention  of  section  8 
would  be  substantially  undermined.239 

We  also  wish  to  point  out  that,  aside  from  the  rationale  discussed  above, 
and  purely  in  terms  of  the  impact  of  section  8  on  a  debtor's  financial  affairs, 
section  8  does  not  offer  essentially  more  to  a  debtor  than  his  already  existing 
right  to  apply  directly  for  a  variation  of  a  garnishment  order.  Nor  do  we 
believe  that  this  situation  would  be  altered  in  any  way  under  our  proposed 
rules  concerning  variation.  From  a  strictly  financial  perspective,  a  debtor 
would  seek  the  release  of  a  garnishment  and  the  right  to  pay  a  judgment  by 
instalments  because  the  amount  payable  under  the  instalment  order  would  be 
based  directly  on  the  debtor's  financial  circumstances,  his  responsibility  for 
dependants,  and  so  on.  However,  the  same  factors  to  be  considered  in  making 
an  instalment  order,  and  in  establishing  the  amount  payable  under  such  an 
order,  also  would  apply  in  determining  whether  a  garnishment  order  should  be 
varied  and  in  establishing  the  new  amount  payable  under  that  order.  In  each 
case,  the  court  would  have  regard  to  all  the  relevant  circumstances  of  the  case; 
in  each  case,  an  attempt  would  be  made  to  tailor  the  amount  to  be  paid  by  the 
debtor  to  his  financial  circumstances  and  obligations. 

Finally,  it  should  be  noted  that  section  8  does  not  provide  for  a 
comprehensive  scheme  whereby  a  court  may  deal  with  several  garnishment 


238  See  supra,  note  235. 

239  It  also  bears  mentioning  that,  in  Part  II  of  our  Report,  the  Commission  will  recommend 
that  it  should  be  unlawful  for  an  employer  to  dismiss,  suspend,  demote,  or  otherwise 
discipline  an  employee,  or  to  threaten  any  of  these  actions,  on  the  ground  that  a  garnishment 
order  has  been  made  against  him. 


74 

orders  at  one  time;  like  variation  of  garnishment  orders,  section  8  offers  a 
debtor  the  right  to  have  a  court  deal  with  each  garnishment  order  on  an 
individual,  rather  than  a  collective,  basis.  Accordingly,  the  retention  of  section 
8  cannot  be  justified  on  the  ground  that  it  alone  offers  a  comprehensive 
solution  to  a  debtor's  financial  problems  not  offered  by  the  present  and 
proposed  variation  provisions  respecting  garnishment  orders.  To  repeat,  in 
strictly  financial  terms,  section  8  and  the  variation  provisions  spring  from 
essentially  the  same  philosophical  roots  and  serve  to  accomplish  the  same 
financial  results. 

Having  regard,  then,  to  the  arguments  advanced  above  concerning  the 
likely  future  utility  of  section  8  of  The  Wages  Act  in  light  of  our  proposed  new 
garnishment  provisions,  the  Commission  has  come  to  the  conclusion  that,  on 
balance,  section  8  would  serve  no  useful  purpose;  we  therefore  recommend 
that  section  8  ought  to  be  repealed. 


9.  THE  FUTURE  ROLE  OF  THE  SMALL  CLAIMS  COURT 
REFEREE 

Having  recommended  the  repeal  of  the  rather  restrictive  consolidation 
provisions  in  The  Small  Claims  Courts  Act240,  as  well  as  the  subsuming,  under 
our  proposed  orderly  payment  of  debts  scheme,  of  those  informal  and 
consensual  composition  arrangements  that  meet  the  qualifying  requirements 
recommended  under  that  scheme,  we  must  now  turn  our  attention  to  the 
future  role  of  the  small  claims  court  Referee.  Although  he  would  continue  to 
administer  instalment  payment  plans  under  The  Small  Claims  Courts  Act,241 
he  would  be  relieved  of  many  of  his  existing  functions.  The  question  that  arises 
is  whether  his  office  could  effectively  form  an  integral  part  of  the  orderly 
payment  of  debts  scheme  recommended  in  this  Chapter. 

The  Commission  is  of  the  opinion  that  the  Referee  would  be  eminently 
suitable  for  the  role  of  Administrator.  The  Referee's  present  functions  in 
assisting  debtors  and  creditors  to  arrive  at  a  mutually  acceptable  consolidation 
arrangement  or  instalment  payment  plan  sanctioned  by  statute,  or  an  informal 
composition  arrangement  resting  solely  on  a  consensus  of  the  parties,  could 
not  provide  a  better  insight  into  the  basically  similar  functions  of  a  Part  III 
Administrator.  The  jurisdiction  of  the  Administrator,  as  contemplated  by  our 
orderly  payment  of  debts  proposals,  is  not  essentially  different  from  the 
functions  now  exercised  by  the  Referee,  either  by  statute  or  informally. 
Accordingly,  we  recommend  that,  in  addition  to  the  Referee's  continuing  role 
administering  small  claims  court  instalment  payment  plans,  consideration 
should  be  given  to  appointing  small  claims  court  Referees  as  Administrators, 
to  perform  the  functions  recommended  for  Administrators  in  this  Chapter. 

We  do  wish  to  make  it  unambiguous  that  neither  the  sheriff  nor  his 
officers  ought  to  fill  the  position  of  Administrator.  Our  proposals  for  a  new 


240  R.S.O.  1 970,  c.  439.  See  supra,  this  Chapter,  Section  8(a). 

241  See  supra,  this  Chapter,  Section  8(b)(i)  and  (iv). 
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enforcement  office  in  each  county242  contemplate  an  office  devoted  to  active 
enforcement  measures  in  respect  of  judgment  debts.  Such  enforcement  would 
take  place  precisely  where  Part  III  consumer  arrangements  either  have  not 
been  tried  or  already  have  failed.  The  threat  of  traditional  modes  of 
enforcement  —  execution  against  realty  and  personalty,  garnishment  of 
wages  and  debts,  and  so  on  —  hovers  somewhere  in  the  background,  and 
undoubtedly  would  act  as  an  inducement  for  the  debtor  to  comply  with 
payment  terms  that  he  himself  has  proposed  or  accepted.  In  our  view,  to  marry 
the  role  of  the  Administrator  with  that  of  the  sheriff  or  his  officers  would  be 
philosophically  and  tactically  unsound.  A  rigid  separation  of  the  office  of 
traditional  enforcer  from  what  may  be  seen  as  the  office  of  a  conciliator- 
mediator-arbitrator  would  serve  to  advance  the  efficiency  and  effectiveness  of 
both  facets  of  the  debt-collection  system.  To  confuse  the  two  would  only 
prejudice  the  role  of  the  Administrator  as  an  impartial  vehicle  for  promoting 
reasonable  repayment  and  future  rehabilitation.  The  debtor's  voluntary 
acceptance  of  a  Part  III  arrangement  is  of  critical  importance.  Consequently, 
the  debtor's  view  of  the  institutions  with  which  he  has  to  deal  must  be  weighed 
carefully  when  selecting  those  persons  actively  engaged  in  the  administration 
and  management  of  an  orderly  payment  of  debts  scheme. 


See  infra,  Chapter  3. 


CHAPTER  3  THE  COORDINATION  AND 

INTEGRATION  OF  ALL 
ENFORCEMENT  ACTIVITIES 
IN  A  NEW  ENFORCEMENT 
OFFICE 

1.      INTRODUCTION 

In  Chapter  1  of  this  Part  of  our  Report,  the  Commission  emphasized  the 
uncertainty,  complexity  and  archaic  nature  of  a  significant  portion  of  the  law 
relating  to  the  enforcement  of  judgment  debts.  Developing  in  a  generally  ad 
hoc  and  unsystematic  fashion,  the  law  often  has  left  debtors,  creditors,  their 
advisors,  and  enforcement  personnel  in  some  confusion  concerning  the 
administration  of  the  enforcement  system  as  a  whole  and  concerning  the 
existence  and  effectiveness  of  statutory  rights. 

In  Chapter  1,  we  briefly  described  the  administrative  structures  now 
involved  in  the  enforcement  of  judgment  debts.  We  noted  that  three  separate 
and  distinct  structures  have  been  established  for  enforcing  judgments:  one  for 
the  Supreme  Court  and  the  county  and  district  courts;  another  for  the  small 
claims  courts1  and,  more  recently,  a  third  for  the  provincial  courts  (family 
division)  and  the  Unified  Family  Court.2  We  concluded  that  reform  of  many 
aspects  of  judgment  debt  enforcement  was  urgently  needed  and  recom- 
mended, as  a  general  proposition,  that  new  legislation  should  establish  a 
reorganized,  comprehensive  and  coordinated  enforcement  system,  integrating 
virtually  all  enforcement  measures  under  a  single  new  statutory  regime.3  At 
the  heart  of  this  enforcement  regime  would  be  a  new  enforcement  office  under 
the  supervision  and  control  of  the  sheriff.  This  office  would  have  overall 
responsibility  for  the  administration  of  a  new  body  of  law  concerning  the 
enforcement  of  judgment  debts  to  be  proposed  by  the  Commission  in  this 
Report.  To  the  greatest  extent  possible,  the  comprehensive  new  administrative 
structure  would  employ  uniform  statutory  and  regulatory  provisions  to 
enforce  judgment  debts  from  all  court  levels. 

It  is  our  firm  belief  that  an  end  must  come  to  the  rather  awesome  array  of 
different  offices,  officers,  statutes,  regulations  and  practices,  emanating  from 
the  various  court  levels,  which  often  serve  from  the  very  outset  to  bewilder  and 
discourage  persons  involved  in  the  enforcement  process.  While  in  this  Chapter 
we  shall  elaborate  on  the  above  proposals  for  the  creation  of  a  new 
enforcement  office,  one  further  recommendation  should  be  made  here.  For 
reasons  to  be  discussed  below,4  the  Commission  recommends  that,  except  with 


2 


With  respect  to  the  future  role  of  the  small  claims  courts  in  the  Municipality  of 
Metropolitan  Toronto,  see  The  Provincial  Court  (Civil  Division)  Project  Act,  1979,  S.O. 
1 979,  c.  67.  See  supra,  Chapter  1 ,  note  3. 

The  provincial  court  (family  division)  is  hereinafter  sometimes  referred  to  as  the  "family 
court".  In  addition,  unless  otherwise  noted,  reference  to  either  the  provincial  court  (family 
division)  or  the  family  court  includes  a  reference  to  the  Unified  Family  Court.  See  The 
Unified  Family  Court  Act,  1976,  S.O.  1976,  c.  85.  See,  also,  the  rules  made  under  that  Act: 
O.  Reg.  387/79.  Rr.  79  et  seq.,  the  rules  respecting  enforcement,  are  virtually  identical  to 
the  enforcement  rules  for  the  family  court  (O.  Reg.  386/79,  rr.  74  et  seq.). 


See,  also,  infra,  this  Chapter,  Section  2. 
4  See  infra,  this  Chapter,  Section  4(b)(i). 
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respect  to  the  proposed  office  of  the  Provincial  Director  of  Enforcement,5  and 
leaving  aside  here  the  non-organizational  aspects  of  enforcement,6  the  basic 
organizational  unit  in  the  proposed  enforcement  of  judgment  debts  system 
should  be  a  new,  integrated  enforcement  office  in  each  county7  under  the 
direction  of  a  sheriff. 


2.      THE  ADVANTAGES  OF  THE  COORDINATION  AND 

INTEGRATION  OF  ALL  ENFORCEMENT  ACTIVITIES  IN 
ONE  OFFICE 

Before  considering  the  precise  lineaments  of  our  proposed  new  enforce- 
ment office,  the  advantages  of  the  integration  and  coordination  of  enforcement 
activities  in  one  office  ought  to  be  described.  In  the  first  portion  of  the 
discussion,  we  shall  deal  generally  with  the  advantages  of  integration  and 
coordination  of  the  enforcement  of  judgments  from  all  courts  in  the  Province. 
In  the  second  portion,  we  shall  consider  enforcement  in  the  family  courts,  for 
there  are  special  considerations  that  warrant  a  separate  discussion  of  such 
enforcement. 


(a)    General 

At  the  outset  we  wish  to  repeat,  and  endorse,  the  observations  and 
conclusions  made  in  an  earlier  Report  of  this  Commission,  with  regard  to  the 
existence  of  a  separate  enforcement  system  for  the  small  claims  courts:8 

The  system  whereby  execution  is  levied  by  the  bailiff,  as  opposed  to  the 
sheriff  who  performs  this  function  in  all  other  courts,  appears  to  exist  solely  for 
the  support  of  the  bailiffs. ^  Its  continuance  is  not  justified. 

There  are  many  objections  to  the  present  system.  The  bailiffs  are  restricted 
to  the  territorial  divisions  of  the  respective  courts  to  which  they  are  attached.  The 
executions  they  levy  may  conflict  with  executions  levied  by  sheriffs  officers  and 
they  are  not  under  the  supervision  of  the  sheriff  for  training  in  their  duties  and 
day-to-day  instruction. 


5  See  infra,  this  Chapter,  Section  4(b)(ii)a. 

6  Such  as  the  eventual  establishment  of  a  province-wide  enforcement  register  (see  infra,  this 
Chapter,  Section  6,  particularly  Section  6(b)),  and  the  province-wide  binding  of  a  writ  of 
enforcement  against  personalty  (see  Part  II  of  our  Report). 

Unless  otherwise  indicated,  reference  to  a  "county"  includes  reference  to  a  district  and 
judicial  district. 


s 


9 


in 


Ontario  Law  Reform  Commission,  Report  on  Administration  of  Ontario  Courts,  Part  III 
(1973),  at  359-60. 

The  reference  to  enforcement  by  a  bailiff  is,  of  course,  a  reference  to  small  claims  court 
enforcement.  Concerning  the  future  role  of  the  small  claims  court  bailiff,  see  infra,  this 
Chapter,  Section  4(b)(iii). 

See  Province  of  Ontario,  Royal  Commission  Inquiry  into  Civil  Rights,  Report  No.  1,  Vol. 
2  ( 1 968),  at  64 1 .  It  was  stated  there  that  the  complexity  of  the  provisions  of  what  is  now  The 
Small  Claims  Courts  Act,  R.S.O.  1970,  c.  439,  "seems  to  be  designed  more  to  safeguard 
the  bailiffs'  interests  in  fees  than  the  public  interest". 
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Under  the  new  structure  which  we  recommend,  we  think  the  sheriff  is  the 
appropriate  official  to  take  responsibility  for  the  execution  of  Small  Claims  Court 
judgments.  His  experience  in  this  area  would  make  the  transition  an  easy  one,  and 
an  end  could  be  put  to  the  piecemeal  and  costly  procedures  which  now  prevail  in 
the  Small  Claims  Courts. 

If  this  recommendation  is  adopted  . . .  the  bailiff  as  a  separate  officer 
attached  to  each  Small  Claims  Court  no  longer  is  necessary.  All  his  functions 
should  be  transferred  to  the  sheriff's  office. 

A  fragmented  enforcement  system,  lacking  formal  mechanisms  for 
coordination,  integration  and  overall  supervision  of  all  enforcement  activities, 
necessarily  must  countenance  a  degree  of  wasteful  duplication  on  the  part  of 
various  independent  enforcement  agencies  and  personnel.  Where,  for 
example,  a  debtor  has  had  executions  issued  against  him  from  more  than  one 
court  level,  it  is  conceivable  that  several  enforcement  officers  could  converge 
on  the  debtor's  home  or  place  of  business  either  simultaneously  or  in  tandem. 
Costs  may  be  increased  unreasonably,  debtors  may  be  harassed  unnecessarily 
by  the  plethora  of  separate  enforcement  activities  taken  against  them  at 
various  intervals,  and  valuable  time  and  effort  may  be  expended  unjustifiably 
and  unprofitably,  primarily  as  a  result  of  the  multiplicity  of  enforcement 
structures  and  procedures.  These  structures  and  procedures  have  but  a  purely 
historical  rationale,  and  the  existence  of  various  separate  and  distinct 
enforcement  entities  is,  in  our  view,  baffling  as  well  as  anomalous. 

In  our  criticisms  of  the  fragmented  enforcement  jurisdiction  in  this 
Province,  the  Commission  has  been  mindful  of  the  proposals  for  reform 
recommended  in  other  jurisdictions.  In  particular,  reference  should  be  made 
to  the  English  Report  of  the  Committee  on  the  Enforcement  of  Judgment 
Debts,11  the  New  South  Wales  Law  Reform  Commission's  Draft  Proposal 
Relating  to  the  Enforcement  of  Money  Judgments,12  the  Third  Report  of  the 
Consumer  Protection  Project,  Volume  II,  Legal  Remedies  of  the  Unsecured 
Creditor  After  Judgment  published  by  the  Law  Reform  Division  of  the  New 
Brunswick  Department  of  Justice13  and  the  Northern  Ireland  Report  of  the 
Joint  Working  Party  on  the  Enforcement  of  Judgments,  Orders  and  Decrees 
of  the  Courts  in  Northern  Ireland.14  We  have  not  reached  the  same 
conclusions  arrived  at  in  the  above  Reports  with  respect  to  the  type  of  overall 
administrative  structure  necessary  to  remedy  the  evils  to  which  reference  has 
been  made.  However,  we  do  accept  the  general  proposition,  advanced  in  all 
four  Reports,  that  the  continued  existence  of  parallel  systems  for  the  recovery 
of  judgment  debts  is  totally  unwarranted. 


11  Report  of  the  Committee  on  the  Enforcement  of  Judgment  Debts  (February   1969) 
(Cmnd.  3909).  Hereinafter  referred  to  as  the  "Payne  Report". 

New  South  Wales  Law  Reform  Commission,  Draft  Proposal  Relating  to  the  Enforcement 
of  Money  Judgments  (1975).  Hereinafter  referred  to  as  the  "New  South  Wales  Report". 


13 


New  Brunswick  Department  of  Justice,  Law  Reform  Division,  Third  Report  of  the 
Consumer  Protection  Project,  Vol.  II,  Legal  Remedies  of  the  Unsecured  Creditor  After 
Judgment  (1976).  Hereinafter  referred  to  as  the  "New  Brunswick  Report". 

14  Report  of  the  Joint  Working  Party  on  the  Enforcement  of  Judgments,  Orders  and 
Decrees  of  the  Courts  in  Northern  Ireland  (1965).  Hereinafter  referred  to  as  the  "Anderson 
Report". 


80 

The  Commission  further  wishes  to  emphasize  that  the  fragmentation  of 
the  present  system  goes  beyond  the  mere  administrative  and  geographic 
independence  of  various  enforcement  agencies,  although  this  state  of  affairs 
alone  is  sufficient  to  cause  disaffection  and  disillusionment.  The  problems 
surrounding  the  absence  of  coordination  and  integration  are  exacerbated  by 
the  absence  of  statutory  and  regulatory  uniformity:  there  is  today  a  perplexing 
medley  of  complex,  anomalous  and  often  inconsistent  statutory  and  regulatory 
provisions  governing,  for  example,  enforcement  of  Supreme  Court  and  county 
and  district  court  judgment  debts,  on  the  one  hand,  and  small  claims  court 
judgment  debts,15  on  the  other.  By  way  of  illustration,  there  would  appear  to  be 
no  obvious  or  necessary  reason  why  a  debtor's  goods  should  be  bound  only 
upon  seizure  where  a  small  claims  court  judgment  is  being  enforced,16  but 
upon  the  filing  of  a  writ  of  fieri  facias  with  the  sheriff  where  the  judgment  to 
be  enforced  is  that  of  the  Supreme  Court  or  of  a  county  or  district  court.17  Nor 
is  it  readily  apparent  why  a  court  application  is  required  in  the  case  of 
garnishment  under  the  Supreme  Court  of  Ontario  Rules  of  Practice,18  but  not 
required  in  the  case  of  garnishment  under  The  Small  Claims  Courts  Act}9 
While  some  modifications  to  an  otherwise  uniform  system  perhaps  may  be 
necessary  in  certain  areas,  nonetheless,  as  a  general  principle  it  is  desirable  to 
adopt  a  rationalized  and  uniform  system  of  rules  governing  enforcement.  The 
adoption  of  such  a  system  would  remove  many  of  the  anomalies  and 
inconsistencies  in  the  present  law  and  practice,  and  would  prevent  the 
inequality  of  treatment  among  judgment  debtors  arising  from  the  fact  that 
enforcement  proceedings  may  have  been  commenced  in  different  forums. 

We  recognize  that  statutory  and  regulatory  uniformity  may  be  realized 
without  administrative  or  structural  integration.  Both  the  Payne  Report20  and 
the  New  Brunswick  Report21  concluded,  however,  that  uniformity  and 
simplicity  could  be  best  achieved  by  bringing  the  entire  system  of  enforcement 
under  a  unified  administration.22  The  Commission  is  likewise  of  the  view  that 


15  See  Province  of  Ontario,  Royal  Commission  Inquiry  into  Civil  Rights,  Report  No.  1,  Vol. 
2  (1968).  After  noting  that  what  is  now  The  Small  Claims  Courts  Act  provides  for 
execution  against  realty  and  personalty,  the  Report  states:  "The  means  provided  by  the  Act 
to  enforce  these  remedies  are  cumbersome,  complicated,  and  unnecessarily  restrictive"  (at 
640).  At  641,  the  Report  recommends  as  follows:  "The  maze  of  confusion  in  [The  Small 
Claims  Courts  Act]  should  be  resolved  by  devising  a  simple  procedure  whereby  a  judgment 
creditor  can  obtain  writs  of  execution  against  the  lands,  goods,  and  chattels  of  the  judgment 
debtor,  which  may  be  filed  with  and  executed  by  the  sheriff  of  any  county  or  district  in 
Ontario." 


16 


The  Execution  Act,  R.S.O.  1970,  c.  152,  s.  10(3). 
17  Ibid.,s.  10(1). 


18 


19 


2(1 


R.R.O.   1970,  Reg.  545,    r.597.    Hereinafter  sometimes  referred  to  as  the  "Rules  of 
Practice". 

R.S.O.  1970,  c.  439,  s.142.  Garnishment  of  income  and  debts  will  be  dealt  with  in  Part  II 
of  the  Commission's  Report  on  the  Enforcement  of  Judgment  Debts  and  Related  Matters. 


See  supra,  note  1 1 ,  esp.  at  94-95,  paras.  337-39. 
21  See  supra,  note  1 3,  at  275. 


22  See  also  the  Law  Reform  Commission  of  Western  Australia,  Small  Claims  Court  (Project 
No.  63,  April  6,  1979).  The  Western  Australia  Commission  recommended  the  establish- 
ment of  a  special  division  of  the  Local  Court,  to  be  known  as  the  "Small  Debts  Division", 
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an  almost  inevitable  concomitant  of  a  new,  integrated  and  reorganized 
enforcement  system  would  be  the  rationalization  of  enforcement  law  and 
practice.  Rationalization  would  mean  the  encouragement  of  uniform  rules  and 
practices,  the  elimination  of  special,  unwarranted  advantages,  and  the 
development  of  expertise  and  professionalism  under  the  aegis  of  a  central 
county  office,  which  would  train  and  supervise  full-time  enforcement  staff 
accountable  to  that  office.23 

In  addition  to  the  above  advantages  of  an  integrated  enforcement  system, 
supervised  by  a  central  office,  the  Commission  wishes  to  emphasize  that  such  a 
system  is  essential  to  the  efficient  administration  and  operation  of  the  orderly 
payment  of  debts  scheme  proposed  in  Chapter  2.  In  that  Chapter,  the 
Commission  recommended  generally  that,  from  the  time  of  filing  an 
application  for  an  arrangement,24  no  creditor  with  an  admissible  claim  against 
the  debtor  should  be  allowed  to  exercise  a  remedy  against  the  debtor  or  his 
property,  or  to  institute  or  continue  a  proceeding  for  the  recovery  of  a  debt 
from  the  debtor.  In  other  words,  where  a  debtor  files  such  an  application  with 
an  Administrator,  there  is  to  be  an  automatic  stay  of  proceedings  with  respect 
to  all  enforcement  measures  commenced  against  him  or  his  property  by 
creditors  with  admissible  claims. 

With  a  fragmented  and  decentralized  enforcement  system,  there  is  every 
likelihood  of  confusion  where  an  attempt  is  made  to  stay  all  proceedings 
immediately  upon  the  filing  of  an  application.  There  may  be  many  types  of 
enforcement  measures  outstanding  against  a  debtor  in  different  courts 
throughout  the  county  and,  indeed,  throughout  Ontario.  It  may  well  be 
beyond  the  capacity  of  the  existing  enforcement  system  to  uncover  the  various 
executions,  attachments  and  garnishments  filed  or  in  progress  in  each  of 
several  offices,  and  then  to  forward  to  all  such  offices  the  required  information 
concerning  the  debtor's  application  for  an  arrangement.  In  practice,  it  is  now 
an  almost  impossible  task  to  search  for  every  execution  filed  against  any  one 
debtor;  it  is  only  because  there  is  generally  no  search  requirement,  insofar  as 
the  binding  effect  of  an  execution  on  personalty  is  concerned,25  that  the  system 
has  not  broken  down  completely. 


with  a  simplified  procedure  similar  to  that  of  the  Small  Claims  Tribunal.  With  respect  to 
enforcement  of  its  judgments  and  orders,  the  Report  stated  (at  36,  para.  5.27): 

There  was  some  support  among  the  commentators  for  the  idea  that  the  Small 
Debts  Division  should  have  special  enforcement  powers  .  .  .  However,  the  Commission 
considers  that  it  would  be  inappropriate  to  recommend  any  special  enforcement 
measures  for  the  Small  Debts  Division  alone.  This  would  cause  substantial  confusion 
among  litigants. 

See,  for  example,  the  Commission's  Report  on  Administration  of  Ontario  Courts,  Part  III 
(1973),  at  359.  See  infra,  this  Chapter,  Section  4(b)(iii),  concerning  enforcement 
personnel. 

24  That  is  to  say,  a  consumer  arrangement  under  Part  III  of  the  proposed  new  Bankruptcy 
Act,  Bill  C- 12  (First  Session,  Thirty-second  Parliament,  29  Eliz.  II,  1980). 


23 


25 


Except  where  bills  of  sale  or  chattel  mortgages  are  involved,  there  are  no  adverse 
consequences  for  a  bona  fide  purchaser  for  value  and  without  notice  where  he  acquires  title 
to  the  debtor's  chattels  subsequent  to  the  filing  of  a  writ  of  execution.  See  The  Execution 
Act,  R.S.O.  1970,  c.  152,  s.  10(1).  This  topic  will  be  covered  in  Part  II  of  our  Report  on  the 
Enforcement  of  Judgment  Debts  and  Related  Matters. 
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The  adoption  of  an  orderly  payment  of  debts  scheme  clearly  would  place 
considerable  strain  on  a  decentralized  enforcement  system  in  which  there  is  no 
reasonable  and  practicable  method  of  searching  for  all  enforcement  measures 
instituted  against  a  debtor.  Admittedly,  the  system  could  operate  in  a  rather 
haphazard  fashion:  even  if  a  creditor's  enforcement  action  could  not  be  stayed 
immediately,26  at  some  point  the  existence  of  the  enforcement  proceedings 
presumably  would  be  brought  home  to  the  debtor  —  upon  the  seizure  of  some 
of  his  property,  or  upon  garnishment  of  his  wages,  for  example.  At  this 
juncture,  the  debtor,  apprised  of  his  perilous  financial  situation,  would  be  in  a 
position  to  inform  the  Administrator  of  the  action  taken  by  the  creditor,  and 
the  Administrator  then  would  be  able  to  effect  a  stay  of  these  proceedings  by 
notifying  the  enforcement  office.  If  the  debtor  becomes  aware  of  the 
proceedings  at  a  very  early  opportunity,  and  if  the  debtor  and  Administrator 
act  expeditiously  and  before  the  sale  of  the  goods,  for  example,  significant 
injury  to  the  debtor  may  be  avoided.  But  this  rather  ad  hoc  approach  clearly 
does  little  credit  to  a  reformed  enforcement  of  judgment  debts  system  or  to  a 
new  orderly  payment  of  debts  scheme.  Accordingly,  the  Commission  has 
recommended  the  adoption  of  an  integrated  system  of  debt  enforcement, 
including  coordination  of  all  active  enforcement  measures  and,  later  in  this 
Chapter,27  it  will  recommend  the  centralization  of  information  concerning  all 
enforcement  proceedings.  This  system  would  provide  the  Administrator  with 
full  knowledge  of  those  enforcement  proceedings  that  must  be  stayed. 

Another  rationale  for  the  adoption  of  a  coordinated  and  integrated 
enforcement  regime  relates  to  the  facilitation  of  distribution  of  the  proceeds  of 
enforcement  activities  under  the  present  and  proposed  creditors'  relief 
legislation.28  At  present,  the  absence  of  any  formal  or  institutionalized 
coordination  between  enforcement  in  the  small  claims  courts  and  enforcement 
in  the  higher  courts  has  significant  ramifications  for  sheriffs  and  creditors  in 
respect  of  the  distribution  system  existing  under  The  Creditors'  Relief  Act.19 
Pursuant  to  section  4(3)  and  (5)  of  that  Act,  the  sheriff  may  be  entitled  to 
demand  and  receive  certain  moneys  paid  into  a  small  claims  court  under 
garnishment  proceedings.  In  addition,  under  section  25  of  the  Act,  there 
appears  another  instance  where  the  sheriff  may  demand  "property  or  the 
proceeds  thereof  in  the  hands  of  the  bailiff  of  a  small  claims  court". 

While  the  above  statutory  provisions  are  relatively  unambiguous,  in 
practice  the  sheriff  ordinarily  is  in  complete  ignorance  of  property  or  money 
held  in  the  small  claims  courts  that  might  be  obtained  by  him  on  behalf  of  all 


26  Because,  for  example,  neither  the  debtor  nor  the  Administrator  is  aware  of  the  creditor's 
enforcement  measures  at  the  time  the  debtor's  application  for  an  arrangement  is  made. 

27  See  infra,  this  Chapter,  Section  6. 


28 


29 


See  The  Creditors'  Relief  Act,  R.S.O.  1970,  c.  97.  In  a  forthcoming  Part  of  our  Report  on 
the  Enforcement  of  Judgment  Debts  and  Related  Matters,  the  Commission  will  compare 
the  different  distribution  schemes  in  the  higher  courts  and  in  the  small  claims  courts  and 
will  discuss  the  circumstances  under  which  a  sheriff  is  entitled  to  demand  and  receive  money 
or  property  in  the  hands  of  a  small  claims  court  bailiff.  After  considering  these  and  other 
matters,  and  after  discussing  the  deficiencies  in  the  present  law,  including  The  Creditors' 
Relief  Act,  we  shall  make  our  proposals  for  reform. 

R.S.O.  1970,  c.  97. 
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creditors  who  are  now  entitled  to  share  pro  rata  under  The  Creditors'  Relief 
Act.  Consequently,  at  least  one  of  the  purposes  of  that  statute  is  frustrated  by 
a  lack  of  coordination.  In  a  future  Part  of  our  Report,  we  shall  recommend 
that,  with  some  exceptions  —  for  example,  with  respect  to  the  proposed 
priority  for  maintenance  creditors  and  wage  earners  —  unsecured  creditors 
enforcing  judgments  from  any  court  in  Ontario  should  be  entitled  to  share  pro 
rata  in  all  proceeds  of  enforcement.  In  the  type  of  integrated  enforcement 
scheme  that  we  propose  in  this  Chapter,  a  single  enforcement  office  would 
exercise  virtually  complete  control  over  the  collection  and  distribution  of  these 
proceeds  within  the  county.  Consequently,  problems  of  coordination  would  be 
eliminated  and  the  sheriff  responsible  for  the  funds  would  not  be  troubled  by 
the  presence,  in  various  other  offices,  of  moneys  that  by  statute  could  be 
collected  and  distributed  by  him,  but  of  which  he  has  no  knowledge. 


(b)    Enforcement  of  Support  and  Maintenance  Orders 


(i)    General 

In  the  preceding  Section  we  emphasized  the  necessity  for  a  new, 
coordinated  enforcement  regime  for  Ontario,  and  made  specific  reference  to 
the  need  to  amalgamate  Supreme  Court,  county  and  district  court  and  small 
claims  court  enforcement.  In  this  Section,  we  shall  make  recommendations 
concerning  the  enforcement  of  maintenance  orders  upon  divorce  and  of 
support  orders  made  under  The  Family  Law  Reform  Act,  1978,30  where  such 
enforcement  is  now  carried  out  by  the  family  court,  and  whether  the  orders 
were  made  by  the  family  court  itself  or  simply  registered  in  the  family  court 
for  enforcement.  We  shall  not  consider  here  the  enforcement  of  support  or 
maintenance  orders  made  by  any  court  other  than  the  family  court  and  not 
registered  in  the  family  court  for  enforcement:31  these  other  orders  would  be 
enforced  in  those  courts  in  the  same  manner  as  non-support  orders,  and  no 
special  rules  would  apply  to  them. 

Prior  to  the  enactment  of  The  Family  Law  Reform  Act,  1978,  family 
court  enforcement  was  tied,  except  with  respect  to  "show  cause"  hearings,32  to 

30 


31 


S.O.  1978,  c.  2. 

A  support  order  upon  divorce,  under  the  Divorce  Act,  R.S.C.  1970,  c.  D-8,  is  made  by  the 
Supreme  Court.  A  support  order  under  The  Family  Law  Reform  Act,  1978,  S.O.  1978,  c.  2, 
is  made  by  a  provincial  court  (family  division),  the  Unified  Family  Court,  a  county  or 
district  court  or  the  Supreme  Court:  see  ss.  18(1)  and  1  (c). 

For  the  sake  of  convenience,  and  unless  otherwise  stated,  maintenance  orders  upon 
divorce  and  orders  for  support  made  under  The  Family  Law  Reform  Act,  1978,  hereinafter 
shall  be  referred  to  as  "support  orders"  or  "orders  for  support".  Creditors  entitled  to  such 
support  orders  hereinafter  shall  be  referred  to  as  "maintenance  creditors". 

32  See  s.  12(1)  of  The  Deserted  Wives'  and  Children's  Maintenance  Act,  R.S.O.  1970,  c. 
1 28,  which  provided  as  follows: 

12.-(1)  When  default  is  made  in  the  payment  of  a  sum  of  money  ordered  to  be 
paid  under  this  Act,  a  justice  of  the  peace, 

(a)      may  from  time  to  time  summon  the  person  in  default  to  explain  the 
default;  and 


84 

small  claims  court  enforcement  procedures.  Section  16  of  the  now  repealed 
Deserted  Wives'  and  Children's  Maintenance  Acti3  provided  as  follows: 

1 6.  Any  order  for  payment  of  money  may  also  be  filed  with  the  clerk  of  any 
small  claims  court  and  enforced  by  garnishment  proceedings,  by  execution  and  by 
judgment  summons  as  in  the  case  of  a  judgment  in  the  small  claims  court. 

In  addition,  section  25  of  The  Provincial  Courts  Act34  provided  as  follows: 

25.-(l)  A  person  entitled  to  alimony  or  maintenance  under  a  judgment  or 
order  of  the  Supreme  Court  or  a  surrogate  court  may  file  a  copy  of  the  judgment 
or  order  in  the  provincial  court  (family  division)  having  jurisdiction  where  the 
person  ordered  to  pay  the  alimony  or  maintenance  resides,  and,  when  so  filed,  it 
shall  be  enforced  in  the  same  manner  as  an  order  made  in  that  court  under  The 
Deserted  Wives'  and  Children's  Maintenance  Act. 

(2)  A  person  entitled  to  maintenance  under  a  judgment  or  order  of  the 
Supreme  Court  or  a  surrogate  court  within  the  meaning  of  subsection  1  includes  a 
child  entitled  to  maintenance  under  the  judgment  or  order. 

Because  of  the  recent  enactment  of  new  provisions  relating  to  the 
enforcement  of  support  orders  by  the  family  court,  the  Commission  believes 
that  a  separate  discussion  of  these  enforcement  rules  is  warranted.  The  most 
relevant  enforcement  provisions  under  The  Family  Law  Reform  Act,  1978  are 
sections  27  and  30,  which  provide  as  follows: 

27.-(l)  The  Clerk  of  the  Unified  Family  Court  or  of  a  provincial  court 
(family  division),  upon  the  request  of  a  person  entitled  to  support  under  an  order 
for  support  or  maintenance  enforceable  in  Ontario  or  other  persons  or  agency 
mentioned  in  subsection  3  of  section  18  and  upon  the  filing  of  such  material  as  is 
prescribed  by  the  rules  of  the  court  may  enforce  the  order. 

(2)  For  the  purposes  of  enforcing  an  order  filed  under  subsection  1,  a 
provincial  court  (family  division)  has  the  power  to  issue  execution  and 
garnishment  in  accordance  with  the  rules  of  the  court  and  section  145  of  The 
Small  Claims  Courts  Act  and  subsection  3  of  section  4  of  The  Creditors'  Relief 
Act  apply  to  a  garnishment  issued  by  the  provincial  court  (family  division),  t35! 


33 


(b)  if  the  service  of  the  summons  is  proved  and  the  person  summoned  does 
not  appear  and  sufficient  reason  for  his  absence  is  not  given,  or  if  it 
appears  that  the  summons  could  not  be  served,  may  issue  a  warrant  for 
his  arrest, 

and,  if  upon  the  hearing  before  a  judge  the  person  in  default  fails  to  satisfy  him  that 
the  default  is  due  to  inability  to  pay,  he  may  order  and  adjudge  the  person  to  be 
imprisoned  for  a  term  of  not  more  than  three  months  unless  the  sum  payable  under 
the  first-mentioned  order,  or  such  lesser  sum  as  the  judge  designates,  is  sooner  paid. 

The  Deserted  Wives'  and  Children's  Maintenance  Act  was  repealed  by  s.  76  of  The  Family 
Law  Reform  Act,  1978. 

R.S.O.  1970,  c.  128,  repealed  by  The  Family  Law  Reform  Act,  1978,  S.O.  1978,  c.  2,  s. 
76. 


34  R.S.O.  1970,  c.  369.  Subject  to  one  exception,  s.  25  was  repealed  by  The  Family  Law 
Reform  Act,  1978,  S.O.  1 978,  c.  2,  s.  86. 


35 


S.  145  of  The  Small  Claims  Courts  Act,  R.S.O.  1970,  c.  439,  deals  with  the  attachment 
of  debts  upon  the  service  of  a  direction  to  garnish  on  the  garnishee,  and  with  the  effect  of 
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(3)  Notwithstanding  section  25  of  The  Proceedings  Against  the  Crown 
Act,^  an  attachment  under  subsection  1  of  section  30  and  any  other  execution, 
garnishment  or  attachment  or  process  in  the  nature  thereof  for  the  payment  of  an 
amount  owing  or  accruing  under  an  order  for  support  or  maintenance,  may  be 
issued  against  the  Crown. 

30.-(l)  Where  the  court  considers  it  appropriate  in  a  proceeding  under 
section  28/37^  the  court  may  make  an  attachment  order  directing  the  employer  of 
the  debtor  to  deduct  from  any  remuneration  of  the  debtor  due  at  the  time  the 
order  is  served  on  the  employer  or  thereafter  due  or  accruing  due  such  amount  as 
is  named  in  the  order  and  to  pay  the  amounts  deducted  into  court,  and  section  7  of 
The  Wages  Act^  does  not  apply. 

(2)  Where  an  application  is  made  under  section  21,  ^  the  court  may 
discharge,  vary  or  suspend  any  term  of  an  order  made  under  subsection  1 . 

(3)  An  order  under  subsection  1  has  priority  over  any  other  seizure  or 
attachment  of  wages  arising  before  or  after  the  service  of  the  order. 

While  The  Family  Law  Reform  Act,  1978,  is  silent  with  respect  to  the 
actual  mechanics  of  enforcing  support  orders,  reference  should  be  made  to  the 
new  rules  of  procedure  applicable  to  proceedings  under  that  Act.40  The  most 
relevant  rules  are  as  follows: 

75.  Upon  the  filing  of  a  request  in  Form  36  for  a  writ  of  execution,  the  clerk 
shall  issue  a  writ  of  execution  in  Form  37  directed  to  a  sheriff. 

76.  A  writ  of  execution  remains  in  force  for  six  years,  but  may  be  renewed  by 
the  clerk  or,  where  the  writ  has  been  filed  with  a  sheriff,  by  the  sheriff  for 
successive  periods  of  six  years  on  the  filing  of  a  request  for  renewal  of  the  writ. 

77.  The  court  that  issued  a  writ  of  execution  that  has  expired  may  renew  the 
writ  on  motion  without  notice. 

78.  Where  a  sheriff  makes  a  seizure  under  a  writ  of  execution,  he  shall 
publish  a  notice  of  sale  at  least  eight  days  before  the  sale,  specifying  the  date,  time 
and  place  of  the  sale  and  giving  a  description  of  the  property. 

79.  The  sheriff  shall  make  a  return  of  the  writ  of  execution  and  pay  to  the 
clerk  on  behalf  of  the  creditor  any  money  available  for  distribution  to  the  creditor. 


36 


payment  into  court  by  the  garnishee.  S.  4(3)  of  The  Creditors'  Relief  Act,  R.S.O.  1970,  c. 
97,  deals  with  the  distribution  of  garnishment  proceeds  under  a  small  claims  court 
garnishment.  Garnishment  and  the  distribution  of  enforcement  proceeds  will  be  dealt  with 
in  forthcoming  Parts  of  our  Report  on  the  Enforcement  of  Judgment  Debts  and  Related 
Matters. 

R.S.O.  1970,  c.  365.  S.  25  provides  as  follows:  "No  execution  or  attachment  or  process  in 
the  nature  thereof  shall  be  issued  out  of  any  court  against  the  Crown." 


S.  28(l)(c)  provides  that  "[w]here  there  is  default  in  payment  under  an  order  for  support 
or  maintenance",  the  clerk  of  the  family  court  may  require  the  debtor,  on  notice,  to  "appear 
before  the  court  to  explain  the  default". 


38 


39 


40 


R.S.O.  1970,  c.  486.  S.  7  provides  for  the  exemption  of  wages  earned  by  certain  persons 
from  seizure  or  attachment. 

S.  21  deals  with  the  review  and  variation  of  support  orders. 

O.  Reg.  386/79,  promulgated  under  The  Provincial  Courts  Act,  R.S.O.  1970,  c.  369. 
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81.  Upon  the  filing  of  a  request  in  Form  36  for  garnishment,  the  clerk  shall 
issue  a  notice  to  garnishee  in  Form  39. 

While  it  is  not  made  explicit  in  the  rules,  a  garnishee  is  required  to  pay  the 
money  owing  to  the  debtor  directly  to  the  family  court  clerk.41  Accordingly, 
the  sheriff  does  not  play  any  role  in  the  garnishment  process.  Nor  does  the 
sheriff  have  any  role  to  play  in  the  attachment  of  wages.  The  family  court 
judge  or  clerk  signs  the  Order  of  Attachment  (Form  38),  and  the  Order 
requires  the  person  on  whom  it  is  served  "to  remit  to  [the]  court"  the  amount 
stipulated.  With  respect  to  a  levy  under  a  writ  of  execution,  it  is  clear  that 
active  enforcement  is  to  be  undertaken  by  the  sheriff.  However,  it  bears 
repeating  that  under  Rule  79  the  sheriff  is  required  to  "pay  to  the  clerk  . . .  any 
money  available  for  distribution  to  the  creditor". 

Unlike  the  situation  with  respect  to  the  distribution  of  attached  wages,42 
proceeds  obtained  by  the  sheriff  through  the  sale  of  seized  property  are  not 
given  special  treatment  by  The  Family  Law  Reform  Act,  1978;  that  is,  there  is 
no  priority  in  respect  of  the  distribution  of  these  proceeds.  However,  their 
distribution  also  remains  outside  the  strict  language  of  The  Creditors'  Relief 
Act."  We  shall  return  to  this  issue  in  more  detail  in  a  subsequent  Part  of  our 
Report  on  the  Enforcement  of  Judgment  Debts  and  Related  Matters;  suffice  it 
to  state  here  that  section  3  of  The  Creditors'  Relief  Act,  enunciating  the 
principle  behind  that  Act,  provides  only  that  "[sjubject  to  this  Act,  there  is  no 
priority  among  creditors  by  execution  from  the  Supreme  Court  or  from  a 
county  court".44  Section  5,  which  provides  generally  for  a  pro  rata  distribution 
of  money  levied  by  a  sheriff,  must  be  read  subject  to  section  3.  Accordingly,  it 
would  appear,  as  a  matter  of  law,45  that  proceeds  received  by  a  sheriff  under  a 
family  court  execution  are  not  governed  by  the  pro  rata  distribution  provisions 
of  The  Creditors'  Relief  Act,  but  are  to  be  distributed  on  a  first-come,  first- 
served  basis  to  family  court  creditors. 

As  will  be  apparent  from  the  rules  quoted  above,  the  family  court  may 
also  enforce  a  support  order  by  issuing  garnishment.  With  respect  to  the 
collection  and  distribution  of  garnishment  proceeds,  attention  should  be 
directed  again  to  section  27(2)  of  The  Family  Law  Reform  Act,  1978,  which 
provides  that  "subsection  3  of  section  4  of  The  Creditors'  Relief  Act  [applies] 
to  a  garnishment  issued  by  the  provincial  court  (family  division)".46  Section 


41  See  Form  39  (Notice  to  Garnishee):  the  garnishee  is  "commanded  ...  to  pay  the  clerk  of 
the  Court 

42  See  s.  30(3)  of  The  Family  Law  Reform  Act,  1978,  reprinted  in  the  text,  supra. 

43  R.S.O.  1970,  c.  97. 

44  S.  1(b)  provides  that  "  'county  court'  includes  a  district  court". 

45  However,  in  practice  we  understand  that  the  proceeds  received  under  a  family  court 
execution  are  sometimes  distributed  pro  rata  among  all  maintenance  and  non-maintenance 
execution  creditors. 

46  The  issue  whether  proceeds  from  a  family  court  garnishment  are  governed  by  The 
Creditors'  Relief  Act,  R.S.O.  1970,  c.97,  will  be  considered  in  detail  in  a  subsequent  Part  of 
our  Report  on  the  Enforcement  of  Judgment  Debts  and  Related  Matters.  It  may  be  said 
here  that,  while  the  legislation  is  ambiguous,  the  necessary  implication  from  several 
provisions  is  that  The  Creditors'  Relief  Act  does  apply. 
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4(1)  of  the  latter  statute  provides  that  a  "creditor  who  attaches  a  debt  shall  be 
deemed  to  do  so  for  the  benefit  of  all  creditors  of  his  debtor  as  well  as  for 
himself.    But  then  section  4(3)  adds  a  caveat  to  this  rule: 

4. -(3)  This  section  does  not  apply  to  debts  attached  by  proceedings  in  a 
small  claims  court  unless  before  the  amount  recovered  by  the  garnishment 
proceedings  is  actually  received  by  the  creditor  an  execution  against  the  property 
of  the  debtor  is  placed  in  the  hands  of  the  sheriff  of  such  county. 

As  a  result,  then,  of  section  27(2)  of  The  Family  Law  Reform  Act,  1978,41 
there  may  be  no  pro  rata  distribution  of  family  court  garnishment  proceeds  to 
all  creditors  of  the  maintenance  debtor,  unless,  prior  to  the  maintenance 
creditor's  actual  receipt  of  such  proceeds,  a  writ  of  execution  "is  placed  in  the 
hands  of  the  sheriff".48 

Reference  also  should  be  made  to  orders  for  the  attachment  of  wages 
pursuant  to  section  30  of  The  Family  Law  Reform  Act,  1978.  It  will  be  borne 
in  mind  that  section  30(3)  provides  that  a  wage  attachment  "order  under 
subsection  1  has  priority  over  any  other  seizure  or  attachment  of  wages  arising 
before  or  after  the  service  of  the  order".  Moreover,  section  4(9)  of  The 
Creditors'  Relief  Act,  introduced  by  The  Family  Law  Reform  Act,  197849 
provides  that  section  4  of  The  Creditors'  Relief  Act  "does  not  apply  to  an 
attachment  made  under  section  30  of  The  Family  Law  Reform  Act,  1978". 
Consequently,  the  proceeds  of  a  continuing  wage  attachment  are  earmarked 
for  the  dependant  whom  the  debtor  is  legally  obligated  to  support  and  in 
respect  of  whom  the  attachment  order  has  been  made.  The  existing  pro  rata 
distribution  provisions  of  The  Creditors'  Relief  Act  do  not  apply  to  such 
proceeds. 

(ii)  Conclusions 

Earlier  in  this  Report  and  in  this  Chapter,  the  Commission  strongly 
espoused  coordination  and  integration  of  all  enforcement  proceedings  in  one 
enforcement  office.  Accordingly,  we  have  given  serious  consideration  to  the 
view  that  the  new  enforcement  regime,  governed  by  these  principles,  should 
comprehend  the  seizure  and  sale  of  personal  property,  enforcement  against 
interests  in  land,  garnishment,  attachment,  and  any  other  enforcement 
activity  taken  in  respect  of  support  orders  now  enforced  by  the  family  court. 


47  It  should  be  stated,  however,  that  the  method  by  which  s.  4(3)  of  The  Creditors'  Relief 
Act  is  made  applicable  to  family  court  garnishment  —  that  is,  by  means  of  a  reference  in  s. 
27(2)  of  The  Family  Law  Reform  Act,  1978  —  is  rather  confusing:  the  relationship 
between  s.  4(3)  and  family  court  garnishment  could  have  been  better  stated  in  a  separate, 
substantive  provision,  without  an  incorporation  by  reference  in  s.  27(2). 

However,  as  a  result  of  separate  enforcement  regimes  for  the  family  courts  and  the  higher 
courts,  a  sheriff  in  receipt  of  a  writ  of  execution  ordinarily  has  no  knowledge  of  garnishment 
proceeds  in  the  hands  of  a  family  court  clerk.  Consequently,  in  these  cases,  proceeds  from 
family  court  garnishment  that  should  be  distributed  "for  the  benefit  of  all  creditors" 
(s.  4(1))  are  not  demanded  by  the  sheriff  for  distribution  pro  rata  to  all  creditors  of  the 
debtor.  Problems  of  coordination  (or,  more  accurately,  the  absence  of  coordination) 
involving  the  small  claims  courts  and  the  higher  courts  was  considered  supra,  this  Chapter, 
Section  2(a). 

49S.O.  1978,  c.  2,s.  75. 
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For  reasons  of  conceptual  tidiness  and  administrative  convenience,  and 
having  regard  to  the  broad  principles  and  goals  of  coordination  and 
integration,  discussed  earlier,50  the  Commission  naturally  has  favoured  the 
creation  of  an  enforcement  office  with  comprehensive  enforcement  jurisdic- 
tion. Given  the  advantages  of  a  comprehensive  system,  we  believe  as  a  matter 
of  principle  that  the  onus  for  justifying  a  parallel  family  court  enforcement 
apparatus,  separate  and  apart  from  the  one  proposed  earlier  in  this  Chapter, 
ought  to  be  on  those  who  seek  a  distinct  family  court  enforcement  regime. 
Moreover,  it  should  be  borne  in  mind  that  integration  of  family  court 
enforcement  into  the  new  enforcement  office  supervised  by  the  sheriff  would 
not  be  entirely  novel.  As  we  have  seen,  rule  75  of  the  rules  of  procedure,51 
applicable  to  proceedings  under  The  Family  Law  Reform  Act,  1978,  provides 
that  "  [u]  pon  the  filing  of  a  request  in  Form  36  for  a  writ  of  execution,  the  clerk 
shall  issue  a  writ  of  execution  in  Form  37  directed  to  a  sheriff";  in  other  words, 
the  sheriff  is  now  responsible  for  levying  execution  in  respect  of  orders 
enforceable  by  the  family  court. 

But  arguably  there  is  a  further,  more  specific  rationale  for  giving 
jurisdiction  to  our  proposed  new  enforcement  office  to  enforce  support  orders. 
We  shall  recommend  in  a  subsequent  Part  of  our  Report52  a  priority  for 
maintenance  creditors  in  respect  of  all  proceeds  from  all  enforcement 
measures  taken  against  the  maintenance  debtor,  whether  these  measures  are 
instituted  by  a  maintenance  creditor  or  by  a  non-maintenance  creditor. 
Integrating  family  court  enforcement  into  the  new  system  would  facilitate  the 
mechanics  of  according  such  priority  to  maintenance  creditors.  Let  us  assume, 
for  example,  that  a  non-maintenance  creditor  institutes  and  successfully 
prosecutes  enforcement  proceedings  against  a  debtor.  Without  the  integration 
to  which  reference  has  been  made,  a  sheriff  in  receipt  of  proceeds  from  such 
enforcement  proceedings  would  not  know  from  the  information  collected  in  his 
office  whether  to  distribute  the  proceeds  pro  rata  to  all  non-maintenance 
creditors  on  file  at  the  time.  If  family  court  enforcement  were  separate  from 
all  other  enforcement,  there  might  well  be  in  existence,  but  not  immediately 
known  to  the  sheriff,  a  family  court  maintenance  creditor  entitled  at  that  time 
to  a  priority  with  respect  to  the  proceeds  held  by  the  sheriff.  In  order  to 
discover  whether  such  a  creditor  exists  and,  if  so,  whether  he  or  she  has  any 
claim  to  the  proceeds  in  priority  to  non-maintenance  creditors,  the  sheriff 
would  be  forced  to  communicate  with  the  family  court.  In  fact,  the  sheriff 
would  be  required  to  make  such  inquiries  in  all  cases  where  proceeds  were 
realized,  since  from  his  own  records  and  register  (devoid,  in  the  above 
example,  of  any  specific  reference  to  family  court  enforcement  matters)  he 
could  not  safely  make  an  immediate  distribution  to  non-maintenance 
creditors.  Only  where  he  has  confirmed  with  the  family  court  the  absence  of  a 
maintenance  creditor  attempting  to  enforce  a  support  order  through 
traditional  enforcement  measures,  or  where  he  has  confirmed  that,  because  of 
successful  family  court  enforcement,  the  proceeds  held  by  him  would  not  be 


50  See  supra,  this  Chapter,  Section  2(a). 

51  O.  Reg.  386/79. 

52  Dealing  with  the  distribution  of  enforcement  proceeds.  See,  now,  The  Creditors'  Relief 
Act,  R.S.O.  1970,c.97. 
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needed  to  satisfy  the  proposed  priority  for  the  maintenance  creditor,  could  the 
sheriff  safely  distribute  the  proceeds  to  the  other,  non-maintenance  creditors.53 

As  a  general  principle,54  the  Commission  is  of  the  view  that  separate 
family  court  enforcement,  distinct  from  the  proposed  new  enforcement  office, 
would  be  administratively  cumbersome  and  redundant  as  well  as  conceptually 
unsound.  There  is  no  more  reason  for  having  separate  personnel  in  the  family 
court  responsible  for  the  mechanics  of  enforcing  support  orders  than  there  is 
for  having  separate  enforcement  officers  responsible  for  enforcing  Supreme 
Court,  county  and  district  court  and  small  claims  court  judgment  debts.  The 
issue  concerning  which  body  should  have  jurisdiction  to  issue  the  proposed 
new  writ  of  enforcement55  should  be  kept  separate  from  the  issue  concerning 
which  body  is  best  equipped  to  enforce  the  writ.  Integration  of  the 
enforcement  of  support  orders  into  the  new  system  that  we  have  proposed 
would  obviate  the  constant  delays,  innumerable  telephone  calls  and 
substantial  paper  work  inherent  in  a  bifurcated  enforcement  system. 
Moreover,  along  with  the  integration  of  small  claims  court  enforcement 
recommended  earlier,56  the  integration  of  family  court  enforcement  finally 
would  bring  almost  all  enforcement  activities  under  one  administrative 
umbrella.  Accordingly,  we  recommend  that,  except  with  respect  to  "show 
cause"  proceedings57  and  enforcement  against  a  maintenance  debtor's  wages, 
the  new  enforcement  office  should  have  exclusive  jurisdiction  to  enforce,  by 
any  means,  support  orders  either  made  by  the  family  court  or  made  by  another 
court  and  now  enforceable  through  the  family  court.58 

Before  expanding  on  our  reasons  for  excepting  "show  cause"  proceedings 
and  proceedings  for  what  are  now  called  attachment  and  garnishment  of 
wages  in  the  family  courts  from  the  general  recommendation  proposed  above, 
it  is  essential  to  indicate  briefly  several  future  proposals  for  reform, 
particularly  reform  of  the  wage  garnishment  and  wage  attachment  provisions 
in  The  Family  Law  Reform  Act,  1978.  The  necessity  to  anticipate  what  will 
appear  in  more  detail  in  Part  II  of  our  Report  arises  from  the  need  to  place  our 
recommendations  concerning  the  integration  of  family  court  enforcement  in 
their  proper  perspective:  it  is  essential  at  this  juncture  to  recognize  precisely 


53 


The  above  arguments  are  equally  applicable  with  respect  to  the  enforcement  of  support 
orders  made  and  enforceable  by  the  Supreme  Court  and  the  county  and  district  courts. 


Two  exceptions  to  this  general  principle  will  be  discussed  later  in  this  Section. 


55 


58 


The  proposed  new  writ  of  enforcement  would  be  a  certified  copy  of  the  judgment  on  which 
is  endorsed  a  direction  by  the  court  to  the  sheriff  to  commence  any  and  all  enforcement 
measures  (as  we  shall  see,  upon  instructions  to  the  sheriff  by  the  creditor).  This  new  writ 
would  replace  the  separate  and  distinct  documents  by  which  various  types  of  enforcement 
measures  now  are  commenced.  See  infra,  this  Chapter,  Section  5(b). 

See  supra,  Chapter  1 . 

See  ss.  28  and  29  of  The  Family  Law  Reform  Act,  1978.  S.  28  of  the  Act  provides,  inter 
alia,  that  where  a  debtor  is  in  default  under  a  support  or  maintenance  order,  a  clerk  of  the 
family  court  may  require  the  debtor  to  file  a  statement  of  financial  information,  submit  to  an 
examination  concerning  his  assets  and  means  and  appear  before  the  court  to  explain  his 
default.  This  section  is  discussed  later  in  this  Section. 

See  The  Family  Law  Reform  Act,  1978,  s.  27(1),  and  O.Reg.  386/79,  Form  36  ("Request 
for  Execution  or  Garnishment"). 
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what  enforcement  jurisdiction  would  be  left  in  the  family  courts  should  our 
recommendations  be  adopted. 

The  Family  Law  Reform  Act,  1978  provides  two  distinct  methods  of 
enforcement  against  a  maintenance  debtor's  wages:  (1)  a  general  "garnish- 
ment" procedure  in  section  27,  which  is  not  dissimilar  to  the  procedure  now 
existing  in  the  small  claims  courts,  and  which  resembles  garnishment  in  all 
courts  in  that  it  operates  on  a  one-time,  as  opposed  to  continuing,  basis;  and 
(2)  a  special  wage  "attachment"  procedure  provided  for  in  section  30,  which 
operates,  where  necessary,  on  a  continuing  basis,  until  the  amount  stated  to  be 
paid  in  the  attachment  order  has  in  fact  been  paid  by  the  debtor's  employer. 
The  only  substantial  procedural  distinction  between  wage  garnishment  and 
wage  attachment  in  the  family  court  is  that,  unlike  a  notice  to  garnishee, 
which  is  issued  by  a  family  court  clerk,  an  attachment  of  wages  order  must  be 
issued  by  the  court,  and  only  "[w]here  the  court  considers  it  appropriate  in  a 
proceeding  under  section  28". 59 

In  Part  II  of  our  Report,  the  Commission  will  recommend,  inter  alia,  that 
there  should  be  a  single,  uniform  procedure  for  enforcement  against  wages  in 
all  courts.  Enforcement  against  wages  in  respect  of  judgments  or  orders  from 
every  court  level  would  be  called  "garnishment"  of  wages,  and  would  be 
continuing  in  nature.  We  have  eschewed  the  use  of  a  judicial  procedure  for 
such  enforcement;  rather,  we  shall  recommend  the  general  use  of  a  "request 
for  garnishment",  along  the  lines  of  that  used  now  for  garnishment  (but  not 
attachment)  in  the  family  court.  Upon  default  in  payment  of  a  support  or 
maintenance  order,  a  maintenance  creditor  would  be  entitled  to  request  a 
garnishment  of  wages  order,  which  would  be  continuing  if  necessary,  in  the 
same  way  that  a  non-maintenance  creditor  in  any  other  court  would  be 
entitled  to  request  a  garnishment  of  wages  order.  However,  one  exception  to 
our  general  proposal  is  that  the  family  court  maintenance  creditor  would  be 
required  to  direct  the  request  to  a  clerk  of  the  family  court,  rather  than  to  the 
proposed  new  enforcement  office.  As  a  result  of  our  proposal  making  all 
garnishment  orders  continuing  in  nature,  if  required,  the  existing  distinction 
between  family  court  wage  garnishment,  which  does  not  operate  on  a 
continuing  basis,  and  family  court  wage  attachment,  which  is  continuing, 
would  disappear;  or,  more  accurately,  the  two  would  be  married  to  form  a 
single  new  wage  enforcement  remedy,  called  "garnishment",  which  would  be 
continuing  and  which  would  be  issued  by  a  family  court  clerk  and  not  by  a 
judge.60 

Accordingly,  under  the  general  recommendation  made  above,  wage 
garnishment  by  a  maintenance  creditor  would  remain  outside  the  new 
enforcement  office  and  in  the  family  court.  All  other  garnishment  proceedings, 
including  garnishment  of  debts  other  than  wages  and  garnishment  of  wages  in 
the  Supreme  Court,  county  and  district  courts,  and  small  claims  courts,  would 
come  under  the  auspices  of  the  enforcement  office. 


59  The  Family  Law  Reform  Act,  1978,  s.  30(1).  Regarding  s.28,  see  supra,  note  57,  and 
infra,  this  Section. 

60  Adoption  of  this  proposal  would,  of  course,  necessitate  an  amendment  to  several  sections 
in  The  Family  Law  Reform  Act,  1978,  particularly  s.  30(1).  S.  30  now  provides  for  the 
making  of  an  attachment  of  wages  order  by  the  family  court,  rather  than  by  a  clerk  of  that 
court. 
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Having  placed  our  proposals  in  respect  of  garnishment,  and  particularly 
what  we  shall  now  call  family  court  wage  garnishment,61  in  some  perspective, 
it  remains  for  us  to  state  the  rationale  for  placing  family  court  wage 
garnishment  exclusively  in  that  court.  We  believe  that  the  linchpin  of  our 
proposal  in  this  regard  is  the  intimate  relationship  between  family  court  wage 
garnishment  and  the  "show  cause"  procedures  in  The  Family  Law  Reform 
Act,  1978,  which  form  the  substantive  core  of  the  "automatic  enforcement 
system"  in  force  in  the  family  courts  throughout  Ontario.  In  fact,  it  is  this  very 
intimacy  that  prompts  us,  as  a  practical  matter,  to  recommend  that  both  wage 
garnishment  and  "show  cause"  proceedings  be  left  in  the  family  court; 
together,  they  form  a  single,  cohesive  enforcement  mechanism. 

In  an  earlier  Report  of  this  Commission,  dealing  with  support  obli- 
gations, the  Commission  examined  the  difficulties  experienced  by  wives 
attempting  to  enforce  maintenance  orders,  and  stated62  as  follows  concerning 
the  origins  and  operation  of  the  "automatic  enforcement  system":63 

Family  courts  were  therefore  instructed  in  the  early  autumn  of  1973  to 
embark  upon  a  system  of  'automatic'  enforcement  of  maintenance  orders  to  the 
extent  that  manpower  and  resources  permitted.  Section  6  of  The  Deserted  Wives' 
and  Children's  Maintenance  Act,^  which  required  the  consent  of  the  Crown 
Attorney  to  the  laying  of  an  information  by  any  person  other  than  the  wife,  child, 
or  person  with  care  and  custody  of  the  child,  was  repealed  ^  in  order  to  facilitate 
the  initiation  of  enforcement  proceedings  by  family  court  personnel. 

The  automatic  enforcement  program  has  proceeded  on  a  manual  basis. 
Under  the  program,  enforcement  proceedings  no  longer  await  the  initiative  of  the 
wife  or  welfare  administration.  Accounts  are  reviewed  regularly;  as  soon  as  an 
account  is  found  to  be  in  arrears,  the  defaulting  husband  is  notified.  In  the 
absence  of  a  satisfactory  explanation  for  default,  a  show  cause  summons  is  issued 
and  the  husband  is  required  to  attend  a  hearing  to  explain  his  default  to  the 
family  court  judge. 

The  "automatic  enforcement  system"  was  given  legislative  sanction  by 
the  enactment  of  sections  27(1)  and  28  of  The  Family  Law  Reform  Act,  1978. 
These  sections  provide  as  follows: 


63 


That  is,  the  new,  single  procedure  for  enforcement  against  wages  in  the  family  court. 

Ontario  Law  Reform  Commission,  Report  on  Family  Law,  Part  VI,  Support  Obligations 
( 1 975),  at  185-86.  Footnote  references  have  been  omitted. 

A  distinction  must  be  drawn  between  the  "automatic  enforcement  system"  and  the  system 
of  traditional  enforcement  comprehended  by  the  provisions  relating,  for  example,  to  the 
garnishment  of  debts,  the  seizure  and  sale  of  chattels  and  enforcement  against  land.  Under 
our  proposals  for  reform,  where  a  maintenance  debtor  is  in  default,  and  where  traditional 
enforcement  measures  (except  what  we  have  called  family  court  wage  garnishment)  are  to 
be  invoked  against  him,  a  copy  of  the  proposed  new  writ  of  enforcement  issued  by  the  family 
court  would  be  delivered  to  the  enforcement  office.  At  this  juncture,  then,  the  "automatic 
enforcement  system",  administered  by  family  court  personnel,  necessarily  would  give  way 
to  traditional  enforcement,  and  the  proposed  new  enforcement  office  would  assume 
supervision  and  control  over  such  enforcement. 

64  R.S.O.  1970,  c.  138,  repealed  by  The  Family  Law  Reform  Act,  1978,  S.O.  1978,  c.  2,  s. 
76. 


65 


See  The  Deserted  Wives'  and  Children's  Maintenance  Amendment  Act,  1973,  S.O.  1973, 
c.  133,s.  1. 
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27.-(l)  The  clerk  of  the  Unified  Family  Court  or  of  a  provincial  court 
(family  division),  upon  the  request  of  a  person  entitled  to  support  under  an  order 
for  support  or  maintenance  enforceable  in  Ontario  or  other  persons  or  agency 
mentioned  in  subsection  3  of  section  18  and  upon  the  filing  of  such  material  as  is 
prescribed  by  the  rules  of  the  court  may  enforce  the  order. 

28.-(l)  Where  there  is  default  in  payment  under  an  order  for  support  or 
maintenance,  a  clerk  of  the  Unified  Family  Court  or  a  provincial  court  (family 
division)  may  require  the  debtor,  upon  notice, 

(a)  to  file  a  statement  of  financial  information  referred  to  in  section  23; 

(b)  to  submit  to  an  examination  as  to  assets  and  means;  and 

(c)  to  appear  before  the  court  to  explain  the  default. 

(2)  If  the  debtor  fails  to  appear  as  required  after  being  served  with  a  notice, 
or  if  the  court  is  satisfied  that  the  debtor  cannot  be  served  or  intends  to  leave 
Ontario  without  appearing  as  required  after  being  served,  the  court  giving  the 
notice  may  issue  a  warrant  for  the  arrest  of  the  debtor  for  the  purpose  of 
compelling  attendance. 

As  we  have  said,  in  practice  there  is  a  very  close  relationship  between  the 
"show  cause"  proceedings,  forming  part  of  an  "automatic  enforcement 
system",  and  what  is  now  wage  attachment.  Under  the  "automatic 
enforcement  system",  a  maintenance  debtor's  default  automatically  triggers 
the  enforcement  mechanism  of  that  system:  the  family  court  clerk,  monitoring 
payments  by  the  debtor,  initiates  "show  cause"  proceedings  under  section  28 
and,  where  the  court  orders  a  wage  attachment  under  section  30,  the  clerk 
monitors  payments  under  that  order.  If  payments  from  the  debtor's  employer 
should  cease,  the  clerk  is  immediately  apprised  of  the  event  and  may 
reinstitute  "show  cause"  proceedings.  In  some  cases,  the  court  may  order 
imprisonment  of  the  debtor  under  section  29(1),  "[w]here  the  debtor  fails  to 
satisfy  the  court  that  the  default  is  owing  to  his  or  her  inability  to  pay  and 
where  the  court  is  satisfied  that  all  other  practicable  means  that  are  available 
under  this  Act  for  enforcing  payment  have  been  considered". 

The  Commission  believes  that  the  efficiency  and  effectiveness  of  the 
"automatic  enforcement  system"  would  be  substantially  jeopardized  and 
disrupted  if  the  family  court  did  not  have  carriage  of  what  we  have  called 
wage  garnishment.  The  interrelated  nature  of  the  many  functions  of  the 
family  court  requires  the  retention  of  wage  garnishment  activities  in  that 
court.  The  "automatic  enforcement  system"  clearly  works  best  where  those 
persons  who  are  responsible  for  monitoring  compliance  with  a  support  order66 
on  behalf  of  the  maintenance  creditor  retain  easy  access  to  information 
concerning  compliance  with  existing  wage  garnishment  orders.  A  coherent, 
coordinated  system  established  for  the  benefit  of  maintenance  creditors  could 
not  work  with  any  degree  of  efficiency  if  family  court  personnel  constantly 
were  required  to  communicate  with  the  enforcement  office  to  discover  the 
status  of  outstanding  wage  garnishment  orders.  While  consolidation  of 
enforcement  from  all  courts  in  one  enforcement  office  also  is  of  critical 
importance,  we  are  of  the  view  that  enforcement  by  means  of  wage 
garnishment  by  the  family  court  should  be  given  an  even  higher  priority. 


66  As  we  have  said,  this  includes  a  maintenance  order  made  pursuant  to  the  Divorce  Act, 
R.S.C.  1970,  c.  D-8,  and  filed  in  the  family  court  for  enforcement  purposes. 


93 

A  further  reason  for  keeping  wage  garnishment  and  "show  cause" 
proceedings  in  the  family  court  pertains  to  the  close  relationship  between 
family  court  creditors  and  the  family  court,  and  the  centrality  and  importance 
of  wage  garnishment  and  "show  cause"  proceedings  in  the  family  courts.  It 
should  be  noted  that  an  important  function  of  intake  personnel  in  the  family 
courts  is  to  assist  maintenance  creditors  in  the  enforcement  of  support  orders. 
It  is  the  unique  characteristic  of  the  family  court  —  in  helping  maintenance 
creditors  find  their  way  through  the  enforcement  process  —  that  more  often 
than  not  prompts  family  court  creditors  to  look  first  to  personnel  in  that  court 
should  payments  fail  to  be  made  under  a  support  order.  This  general 
willingness  to  see  the  family  court  as  more  than  a  judicial  organ  whose  role 
terminates  upon  the  handing  down  of  a  support  order  is  an  attitude  not 
duplicated  to  the  same  degree,  if  at  all,  in  any  other  court. 

It  is  crucial,  then,  to  recognize  the  import  of  the  general  trust  placed  in 
the  family  court  by  maintenance  creditors.  We  believe  that  this  positive 
attitude  toward  the  court  is  of  particular  relevance  in  the  context  of  "show 
cause"  proceedings  and  family  court  wage  garnishment,  by  far  the  two  most 
widely  used  and  most  successful  methods  of  enforcement  in  the  family  court.67 
Where  a  maintenance  debtor  defaults  on  his  payments,  and  where  family 
court  personnel  have  not  been  authorized  by  the  creditor  "automatically  to 
enforce  the  order  against  the  debtor",68  the  creditor  naturally  will  gravitate 
first  to  the  family  court  to  seek  information  concerning  the  available 
alternatives.69  Family  court  personnel  are  encouraged  to  deal  with  enforce- 
ment issues  and,  as  a  matter  of  practice  today,  normally  suggest  the  institution 
of  "show  cause"  proceedings,  during  which  the  court,  not  uncommonly  at  the 
suggestion  of  family  court  personnel,  may  be  asked  to  make  a  wage 
attachment  order.  This  role  in  suggesting  various  enforcement  remedies  would 
not  be  altered  in  any  manner  under  our  garnishment  proposals  in  Part  II  of 
this  Report,  whereby  family  court  wage  garnishment  no  longer  would  be  tied 
directly  to  "show  cause"  proceedings,  but  where  the  two  would  coexist  as 


67 


68 


69 


From  a  survey  of  all  family  courts  in  Ontario,  it  is  estimated  that  the  following 
enforcement  measures  were  used  between  October  1979  and  October  1980:  1,174  writs  of 
execution  issued;  386  garnishment  orders;  and  2,576  attachment  of  wages  orders.  The 
Court  Statistics  Annual  Report,  for  fiscal  year  1979-80,  states  that  10,473  "enforcement 
orders"  were  made,  including  orders  pertaining  to  "show  cause"  proceedings.  Finally,  it 
should  be  noted  that,  in  the  year  1979-80,  almost  $33  million  in  maintenance  was  collected 
through  the  family  courts. 

See  O.Reg.  386/79,  Form  35  ("Request  for  Enforcement"),  para.  5,  which  provides  as 
follows: 

5.  In  the  event  of  future  defaults,  I  authorize  the  Unified  Family  Court  and  any 
Provincial  Court  (Family  Division)  in  Ontario  automatically  to  enforce  the 
order  against  the  debtor  by  requiring  him/her,  upon  notice  to  me  and  to  my 
assignee,  to  file  a  statement  of  financial  information  and  to  appear  before  the 
court  to  explain  the  default. 

See  ibid.,  para.  4,  which  permits  the  creditor  to  request  enforcement  against  a  defaulting 
debtor  through  the  "show  cause"  procedure,  by  requiring  the  debtor  to  do  one  or  more  of  the 
following: 

1 .  file  a  statement  of  financial  information 

2.  submit  to  an  examination  as  to  his/her  assets  and  means 

3.  appear  before  the  court  to  explain  the  default. 
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independent  avenues  of  enforcement.  Under  our  new  regime,  we  envisage  that 
maintenance  creditors  would  continue  to  seek  the  advice  of  family  court 
personnel.  Having  regard  to  the  present  practice,  we  believe  that  this  advice 
most  frequently  would  take  the  form  of  recommending  "show  cause" 
proceedings  or  wage  garnishment.  Where  either  one  has  been  chosen,  and  has 
been  unsuccessful,  it  is  anticipated  that  further  assistance  normally  would  be 
sought  from  family  court  personnel. 

The  maintenance  debtor  also  is  served  by  the  intake  counselling  staff  of 
the  courts.  Refusal  to  pay  may  arise  out  of  a  rejection  by  the  maintenance 
creditor  of  the  debtor's  right  to  access  by  the  children.  Intake  staff  assist  in 
resolving  the  disputes.  The  debtor  may  report  an  extended  illness,  lay-off  or 
other  financial  problems.  Intake  staff  counsel  financial  management  and  refer 
to  outside  agencies  for  solutions  to  specific  problems;  they  also  assist  if  the 
debtor  wishes  to  seek  a  review  of  the  support  order. 

The  Commission,  of  course,  is  not  unmindful  of  the  fact  that,  as  a  matter 
of  principle  alone,  the  role  of  family  court  personnel  in  assisting  maintenance 
creditors  and  debtors  could  be  said  to  be  as  critical  with  respect  to  execution 
against  chattels  and  realty,  and  garnishment  of  debts  other  than  wages,  as  it  is 
with  respect  to  wage  garnishment.  Yet  our  earlier  proposal  would  permit  only 
wage  garnishment  and  "show  cause"  proceedings  to  be  retained  by  the  family 
court;  we  would  give  to  the  sheriff  in  the  new  enforcement  office  jurisdiction  to 
use  all  other  traditional  methods  to  enforce  support  orders  hitherto  dealt  with 
in  some  fashion  or  at  some  stage  by  the  family  court. 

As  we  have  stated,  the  Commission  is  of  the  view  that  all  enforcement 
ought  to  be  integrated  into  the  new  enforcement  office,  unless  there  is  a  sound 
justification  for  making  an  exception  to  this  rule.  With  respect  to  the  seizure 
and  sale  of  personalty  and  realty,  and  the  garnishment  of  debts  other  than 
wages,  we  believe  that  such  a  justification  does  not  in  fact  exist.  In  the  first 
place,  enforcement  against  personalty  and  realty,  and  garnishment  of  debts 
other  than  wages,  occur  considerably  less  frequently  than  "show  cause" 
proceedings  and  garnishment  of  wages;  they  do  not,  and  under  our  proposals 
they  would  not,  manifest  the  same  coordination  and  other  problems,  as  would 
"show  cause"  proceedings  and  wage  garnishment,  if  they  were  to  come  under 
the  control  of  the  enforcement  office.  In  the  second  place,  we  are  of  the  view 
that,  given  his  obvious  experience  in  respect  of  the  seizure  and  sale  of 
personalty  and  realty,  it  is  only  the  sheriff  who  reasonably  could  and  should 
oversee  such  activities.70  To  create  a  new  parallel  family  court  enforcement 
structure  for  these  purposes  would  serve  no  useful  function.  It  is  presumably  in 
recognition  of  the  force  of  this  conclusion  that  the  existing  rules  of  procedure 
applicable  to  the  family  court  accord  exclusive  active  enforcement  jurisdiction 
to  the  sheriff  under  a  family  court  writ  of  execution:  once  that  writ  has  been 


70 


At  least  in  the  short  run,  with  respect  to  enforcement  against  land.  In  Part  III  of  our 
Report,  we  shall  recommend  as  a  long  term  proposal  for  reform  that  writs  of  enforcement 
should  be  registered  exclusively  against  the  title  to  individual  parcels  of  land.  Since  the  writ 
as  a  general  lien,  filed  in  the  sheriffs  office,  would  cease  to  exist,  the  issue  considered  in  the 
text  would  be  less  relevant;  it  would  be  applicable  only  to  sheriffs'  sales,  an  infrequent 
occurrence.  Where,  however,  a  sale  does  take  place,  we  believe  that  the  sheriff  is  the  most 
logical  person  to  supervise  it,  particularly  given  his  role  in  the  distribution  of  the  proceeds  to 
creditors,  a  matter  to  be  considered  in  another  Part  of  this  Report. 
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issued,  it  is  directed  to  the  sheriff.71  For  the  essentially  pragmatic  reasons 
advanced  above,  we  see  no  justification  for  altering  the  basic  jurisdiction  of 
both  the  sheriff  and  the  family  court  concerning  the  enforcement  of  support 
orders  made  by  or  filed  in  that  court. 

Having  dealt  with  the  jurisdiction  of  the  new  enforcement  office  and  of 
the  family  court  to  enforce  support  orders  made  by  or  filed  in  that  court,  the 
Commission  now  wishes  to  make  further  proposals  in  respect  of  the 
enforcement  of  support  orders.  As  indicated  previously,  in  order  to  give  effect 
to  the  statutory  priority  for  maintenance  creditors  to  be  recommended  in  a 
later  Part  of  this  Report,  the  sheriff  would  have  to  be  aware  that  a  debtor  in 
respect  of  whom  proceeds  of  enforcement  have  been  realized  is  a  maintenance 
debtor  against  whom  traditional  enforcement  measures  have  been  initiated  by 
a  maintenance  creditor.  We  recommend  that  where,  after  default  in  respect  of 
a  support  order  made  by  any  court,  a  maintenance  creditor  seeks  to  enforce 
the  order  by  the  employment  of  traditional  enforcement  measures,  he  should 
be  required  to  deliver  the  proposed  new  writ  of  enforcement  to  the  sheriff.72 
The  maintenance  creditor's  writ  of  enforcement  should  indicate  clearly  that 
the  enforcement  in  question  is  in  respect  of  a  support  order.  The  fact  that  such 
enforcement  has  been  initiated  should  be  noted  on  the  sheriffs  enforcement 
register.73 

We  further  recommend  that,  where  the  sheriff  is  in  receipt  of  proceeds 
realized  by  any  enforcement  measure  taken  against  a  debtor,  he  should  be 
required  to  search  his  enforcement  register  to  determine  whether  the  debtor  is 
a  maintenance  debtor  and  whether  his  maintenance  creditor  has  delivered  to 
the  sheriff  a  writ  of  enforcement  prior  to  the  receipt  of  the  enforcement 
proceeds.  If  the  maintenance  creditor  has  so  acted,74  the  sheriff  should  be 
required  to  distribute  the  proceeds  having  regard  to  the  maintenance 
creditor's  statutory  priority.  In  some  cases,  all  the  proceeds  would  have  to  be 
distributed  to  the  maintenance  creditor  in  order  to  give  that  creditor  the 
benefit  of  the  priority;  in  other  cases,  there  might  be  a  surplus  available  for 
distribution  to  non-maintenance  creditors. 

It  should  be  clear,  then,  that  the  mere  fact  that  a  support  order  has  been 
made  would  not,  in  itself,  entitle  the  maintenance  creditor  to  a  priority  in 
respect  of  the  proceeds  of  enforcement  measures  commenced  by  other 
creditors  and  in  the  hands  of  the  sheriff.  Until  a  default  in  payment,  or  until 
the  time  for  the  payment  of  a  lump  sum  award  has  arrived,  there  would  be  no 
"debt"  in  respect  of  which  the  maintenance  creditor  could  ask  the 
enforcement  office  to  commence  enforcement  measures  against  the  mainte- 
nance debtor.  We  do  not  believe  that  every  time  proceeds  from  enforcement 
are  realized  the  sheriff  should  be  required  to  inquire  of  the  court  whether  the 

71  O.Reg.  386/79,  r.  75. 

72  See  supra,  note  55. 

73  Concerning  registers  of  enforcement  activities,  see  infra,  this  Chapter,  Section  6. 


Where  the  maintenance  creditor  has  delivered  his  writ  of  enforcement  only  after  the 
receipt  of  the  proceeds  by  the  sheriff,  he  would  not  be  entitled  to  share  in  the  distribution. 
See  a  forthcoming  Part  of  our  Report  on  the  Enforcement  of  Judgment  Debts  and  Related 
Matters  concerning  creditors'  relief  legislation. 
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debtor  is  a  maintenance  debtor  who  is  in  default  or  against  whom  an 
enforcement  order  has  been  or  is  about  to  be  made  by  that  court.  Such  a 
system  is  neither  practicable  nor  necessary  in  order  to  preserve  the 
maintenance  creditor's  priority.  If  traditional  enforcement  activities  against  a 
maintenance  debtor  are  instituted  in  respect  of  support  arrears,  it  should  be 
the  responsibility  of  the  maintenance  creditor  to  forward  a  writ  of 
enforcement  to  the  enforcement  office.  In  the  absence  of  delivery  of  a  writ  to 
the  sheriff,  the  enforcement  office  should  distribute  any  proceeds  to  the  non- 
maintenance  creditors  alone,  according  to  the  creditors'  relief  legislation;  in 
this  situation,  the  maintenance  creditor  would  not  be  entitled  to  share  in  the 
distribution. 

3.     REFORM  OR  PROPOSALS  FOR  REFORM  IN  OTHER 
JURISDICTIONS 

We  have  noted  already  that  the  existing  enforcement  regime  in  Ontario  is 
the  outgrowth  of  common  law,  statute  law,  regulations,  and  practices  that  are 
sometimes  conflicting,  often  complex,  and  not  uncommonly  frustrating.75  The 
Payne  Report76  recognized  the  existence  in  England  of  a  debt  recovery  and 
debt  enforcement  regime  whose  ad  hoc  and  unsystematic  evolution  had  served 
to  bedevil  all  concerned.  It  stated  that  the  "fact  that  [this  type  of  enforcement 
regime]  has  grown  in  the  course  of  interesting  historical  development  is  a  good 
reason  for  its  existence,  but  it  is  not  a  justification  for  its  permanence".77 
Moreover,  where  the  system  has  been  altered,  the  changes  ordinarily  have 
been  effected  in  a  piecemeal  fashion;  the  system  has  not  been  subjected  to  a 
thorough,  comprehensive  analysis,  and  few  systemic  or  structural  changes 
have  even  been  broached. 

The  1965  publication  in  Northern  Ireland  of  the  Anderson  Report78  and 
the  1969  publication  in  England  of  the  Payne  Report  marked  rather  critical 
departures  from  the  seemingly  time-honoured  principle  of  tinkering  with  the 
law  respecting  the  enforcement  of  judgment  debts.  Other  Reports  have 
followed  and  there  has  been  legislation  enacted  in  Northern  Ireland.79  We 
believe  that  the  observations,  criticisms  and  final  recommendations  in  these 
Reports  form  a  very  critical  part  of  any  meaningful  consideration  of 
comprehensive  reform  in  this  area  of  the  law.  As  a  result,  it  is  essential  to 
consider  the  Reports  in  some  detail,  at  least  insofar  as  they  deal  with  the 
jurisdiction  to  be  exercised  by  an  enforcement  office.  This  discussion  will  serve 
as  an  introduction  to  the  various  possible  alternatives,  and  to  our  own 
proposals  in  respect  of  the  jurisdiction  that  we  consider  should  be  conferred 
upon  the  new  integrated  and  coordinated  enforcement  office. 


75  See  supra,  this  Chapter,  Section  1 

76  Supra,  note  1 1 . 
Ibid.,  at  80,  para.  287. 
Supra,  note  14. 


See  the  Judgments  (Enforcement)  Act  (Northern  Ireland)  1969,  c.  30,  discussed  infra,  this 
Chapter,  Section  3(b).  The  New  South  Wales  Report,  supra,  note  12,  and  the  New 
Brunswick  Report,  supra,  note  13,  are  discussed  infra,  this  Chapter,  Section  3(c)  and 
Section  3(d),  respectively. 
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(a)     England 


The  1969  Payne  Report  dwelt  extensively  on  the  defects  of  the  then 
existing,  fragmented  enforcement  regime  in  England.  It  stressed  throughout 
its  analysis  the  "complexity,  the  confusion,  the  expense  and  the  unevenness  of 
justice  which  are  involved  in  the  existence  of  parallel  and  collateral  systems 
for  the  recovery  of  debts".80 

The  Payne  Committee  decided  that  piecemeal  amendment  of  the  existing 
structure  offered  very  little  in  the  way  of  meaningful  reform.  It  stated  as 
follows:81 

[W]e  are  agreed  that  mere  reforms  in  the  present  framework  will  be  no  solution 
of  the  problems  disclosed  by  our  examination.  We  have  decided  that  a  fresh 
approach  to  the  whole  question  is  essential  so  that  new  modern  machinery  can  be 
devised. 

The  Committee  enunciated  eight  general  principles,  the  first  one  of  which  is  of 
particular  interest  here:82 

There  should  be  an  integrated  system  for  the  enforcement  of  the  judgment  debts 
of  all  civil  courts  subject  to  specified  exceptions. 

The  Report  went  on  to  state  that  the  "first  and  vital  step  is  to  replace  the 
present  miscellany  of  enforcement  courts  and  processes  by  a  new  office  in 
which  an  integrated  system  of  enforcement  of  judgment  debts  can  be 
operated".83 

After  expressing  its  views  respecting  necessary  changes  in  the  enforce- 
ment system,  the  Committee  considered  the  three  main  ways  in  which  these 
changes  could  be  made:84 

(a)  ...  provide  one  common  procedure  for  all  civil  courts; 

(b)  ...  create  a  new  court  exercising  concurrent  jursidiction  with  the  High 
Court  and  the  county  courts; 

(c)  ...  establish  an  organisation  enjoying  exclusive  jurisdiction   [in  the 
enforcement  of  all  civil  judgment  debts] . 

While  acknowledging,  as  we  do,  that  a  "common  enforcement  procedure 
would  provide  uniformity  and  equality  of  treatment  of  all  judgment  debts,  and 
would  eliminate  present  anomalies  and  differences  in  the  procedures"85  in  the 
various  courts,  the  Committee  rejected  the  suggestion  that  mere  uniformity  of 
rules  is  sufficient:86 


80  Payne  Report,  supra,  note  1 1,  at  81,  para.  294. 

81  Ibid.,  at  87,  para.  313. 
%1  Ibid.,  at  87,  para.  314. 

83  /&</.,  at  88,  para.  316. 

84  Ibid.,  at  92,  para.  331. 


85 


Ibid.,  at  92,  para.  332. 


86  Ibid.,  at  93,  para.  333. 
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Although  similarity  in  the  enforcement  procedures  of  different  courts  is  desirable, 
we  conclude  that  alone  it  could  neither  provide  an  effective  method  of  reforming 
the  present  system  nor  be  capable  of  achieving  an  integrated  enforcement  system. 

With  respect  to  the  second  alternative  —  the  establishment  of  "a  new 
court  exercising  concurrent  jurisdiction"  with  the  existing  courts  —  the 
Committee  stated:87 

In  our  view,  the  creation  of  a  Debtors'  Court,  side  by  side  with  the  existing  High 
Court  and  county  court  enforcement  procedures,  would  add  to  the  multiplicity  of 
courts  and  the  complexity  of  procedures  for  the  enforcement  of  judgment  debts.  It 
would  make  the  processes  of  enforcing  judgment  debts  even  more  irritating  and 
tedious  than  they  are  at  present.  It  would  retain  the  present  differences  between 
the  High  Court  and  county  court  enforcement  procedures;  it  would  intensify  the 
competition  between  several  creditors  of  the  same  judgment  debtor  to  recover  for 
themselves  whatever  money,  assets  and  property  he  may  have;  it  would  maintain 
the  present  inequality  of  treatment  of  parties,  both  creditor  and  debtor,  resulting 
from  the  choice  of  court  in  which  enforcement  is  pursued.  The  Debtors'  Court 
system  would  perpetuate  most  aspects  of  the  present  procedures  which  have  been 
the  subject  of  criticisms. 

We  endorse  this  conclusion  and,  for  reasons  given  earlier  by  the  Commission, 
reject  any  suggestion  that  independent,  parallel  enforcement  structures 
should  be  retained  at  various  court  levels. 

The  Payne  Committee  then  turned  its  attention  to  its  preference:  the 
creation  of  a  separate  and  distinct  entity  responsible  for  the  enforcement  of 
virtually  all  judgment  debts.  It  commented  as  follows:88 

The  third  possibility  would  be  to  establish  an  entirely  new  organisation 
enjoying  exclusive  jurisdiction  in  the  enforcement  of  all  civil  judgment  debts.  We 
recognise  that  this  proposal  involves  a  new  development  in  the  administration  of 
justice.  Nevertheless  we  are  satisfied  that  it  is  essential  in  order  to  give  effect  to 
our  conclusion  that  there  should  be  an  integrated  enforcement  system,  and  that 
the  enforcement  of  all  the  judgment  debts  of  all  the  civil  courts,  subject  to  what  is 
stated  hereafter,  should  be  channelled  through  one  agency.  The  only  way  to 
provide  a  new  enforcement  system  embodying  the  principles  which  we  have 
discussed  in  section  1  of  this  Part  is  to  establish  a  single  institution  for  the 
enforcement  of  all  judgment  debts.  Moreover,  we  think  the  creation  of  such  an 
agency  is  both  desirable  from  the  point  of  view  of  administrative  convenience  and 
cost  and  necessary  to  ensure  a  simple  and  efficient  procedure  for  the  enforcement 
of  judgments. 

The  Committee  recommended  the  creation  of  a  new  office,  to  be  called  the 
Enforcement  Office,  and  stated:  "Into  that  office  will  pass  for  enforcement  all 
money  judgments  against  a  debtor  who  resides  or  carries  on  business  within 
the  jurisdiction  of  the  office,  wherever  the  judgments  themselves  may  have 
been  entered."89  The  Report  then  continued  as  follows:90 


87  Ibid.,  at  94,  para.  335. 

88  Ibid.,  at  94-95,  para.  337. 


89  Ibid.,  at  88,  para.  318. 
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Ibid. 
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In  that  way  the  Enforcement  Office  will  from  the  start  of  enforcement  be  in  a 
position  to  ensure  the  ordered  control  of  the  debtor's  affairs  which  is  fundamental 
to  a  proper  system  of  enforcement. 

Insofar  as  the  organization  and  administration  of  the  new  office  were 
concerned,  the  Payne  Committee  did  not  think  that  it  was  either  necessary  or 
desirable  to  "require  the  creation  of  a  new  organisation  with  new  personnel 
and  new  accommodation".91  Given  the  existence  and  functions  of  the  county 
court  system,  the  Committee  recommended  that  the  new  office  "should  be 
built  on  the  foundation"  of  that  system,  making  "full  use  of  the  existing  staff 
and  accommodation  of  the  county  court  offices  so  far  as  may  be  necessary  for 
the  enforcement  of  judgment  debts".92  The  Report  then  continued:93 

In  this  way  the  Enforcement  Office  will  utilise  the  skills  of  the  existing  staff;  in 
particular,  the  local  knowledge  and  experience  of  county  court  bailiffs  will  be 
employed. 

While  in  some  respects  the  new  office  essentially  would  be  integrated  with 
the  existing  system,  the  Report  made  it  clear  that  in  other  respects  it  would 
have  a  separate  existence  as  a  judicial  body:94 

The  name  Enforcement  Office  should  not  be  taken  as  in  any  way  detracting 
from  the  fact  that  in  some  of  its  functions  it  will  be  the  equivalent  of  an  ordinary 
court  of  law.  As  we  see  it,  the  Enforcement  Office  will  not  be  a  branch  of  any 
existing  court  but  will  be  a  new,  separate  and  autonomous  body  exercising 
jurisdiction  in  the  field  of  the  enforcement  of  the  judgments  and  orders  for  the 
payment  of  money  given  or  made  by  the  ordinary  courts  of  law. 

Nevertheless,  the  Enforcement  Office  should  enjoy  all  the  attributes  of  an 
ordinary  court  of  law  constituted  as  part  of  the  judicial  hierarchy  of  courts  and 
tribunals  and  would  be  separate  from,  and  independent  of,  the  administrative  and 
executive  machinery  of  government. 

We  recommend,  therefore,  that  it  should  be  made  clear  in  the  establishment 
of  the  Enforcement  Office  that  it  will  be  itself  a  Court  of  Record  with  its  own  seal 
of  office.  All  the  orders  made  by,  or  in  the  name  of,  the  Enforcement  Office  should 
have  the  same  force  and  effect  as  those  of  an  ordinary  court  of  law,  such  as  the 
High  Court  or  county  court.  Those  taking  part  in  such  proceedings  should  enjoy 
the  same  privilege  and  immunity  as  they  would  in  the  case  of  proceedings  taken  in 
an  ordinary  court  of  law. 

With  respect  to  the  specific  powers  of  the  Enforcement  Office,  the  Payne 
Committee  listed  the  following  matters:95 

(a)  Enquiry  as  to  the  means  of  the  debtor; 

(b)  Stay  of  execution  and  orders  for  payment  by  instalments; 

(c)  Control  and  attachment  of  debtors'  assets; 


91  Ibid.,  at  99,  para.  356. 

92  Ibid.,  at  99,  para.  357. 

93  Ibid. 

94  Ibid.,  at  95-96,  paras.  340-42. 

95  Ibid.,  at  102,  para.  369. 
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(d)  Attachment  of  earnings; 

(e)  Execution  upon  goods; 

(f)  Attachment  of  moneys  including  debts; 

(g)  Administration  orders,  receiving  orders  in  bankruptcy  and  restriction  of 
debtor's  credit  and  deferment  of  creditors; 

(h)  Charging  orders  and  sale; 

(i)  Appointment  of  receiver; 

(j)  Determination  of  hire  purchase  and  other  agreements; 

(k)  Assistance  for  debtors. 

At  a  later  juncture,  the  Committee  raised  a  critical  issue,  and  one  to 
which  we  shall  return  below,96  in  respect  of  the  jurisdiction  of  the  new  office:97 

A  difficult  question  arises  at  this  point.  After  an  application  for  enforcement  has 
been  made,  should  the  Enforcement  Office  proceed  at  its  own  discretion  or  should 
it  seek  the  specific  authority  of  the  judgment  creditor  or  creditors? 

In  discussing  this  issue,  the  Committee  considered  proposals  that  had  been 
submitted  to  the  Committee  by  the  English  Law  Society98  and  proposals  put 
forth  in  the  1965  Report  of  the  Joint  Working  Party  on  the  Enforcement  of 
Judgments,  Orders  and  Decrees  of  the  Courts  in  Northern  Ireland."  In  both 
instances  there  had  been  a  general  recommendation  that  any  new,  integrated 
Enforcement  Office  should  inquire  on  its  own  motion  into  the  circumstances  of 
the  debtor  and  make  such  of  the  stipulated  orders  as  it  alone  deemed  just  and 
reasonable. 

The  Payne  Committee  rejected  the  suggestion  that  the  initiative  with 
respect  to  enforcement  ought  to  pass  from  the  creditor  to  the  new  office.  Its 
conclusions  were  stated  as  follows:100 

We  conclude  that,  after  an  application  for  enforcement  containing  a  specific 
or  general  request  for  modes  of  enforcement,  the  Enforcement  Office  should 
pursue  the  modes  of  enforcement  authorised  by  the  creditor  in  the  application  and 
covered  by  the  information  obtained  from  the  creditor  or  creditors  and  the  debtor, 
but  should  obtain  further  authority  from  the  creditor  or  creditors  in  the  event  of 
any  new  departure.  In  any  event  the  Enforcement  Office  must  always  have  the 
authority  of  the  creditor  or  creditors  for  any  step  taken. 

The  Committee,  however,  did  leave  it  open  for  the  new  office  to  exercise 
considerable  discretionary  powers:101 


96  See  infra,  this  Chapter,  Sections  4(a)  and  5(d)(i)  and  (ii). 
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Payne  Report,  supra,  note  1 1,  at  103,  para.  377. 

Ibid.,  at  103,  para.  378. 

This  Report,  and  subsequent  Northern  Ireland  legislation,  will  be  considered  infra,  this 
Chapter,  Section  3(b). 

Payne  Report,  supra,  note  1 1,  at  103-04,  para.  381. 

Ibid.,  at  104,  para.  382. 
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The  judgment  creditor  may,  and  in  practice  frequently  will,  apply  for  all 
available  modes  of  enforcement  and  then  elect  to  rely  upon,  and  abide  by,  the 
discretion  of  the  Enforcement  Officer.  The  Enforcement  Officer  may  thereupon 
make  such  order  or  orders  as  he  may  think  fit  after  obtaining  the  necessary 
evidence  from  the  debtor  or  otherwise.  He  may  grant  or  refuse  a  specific  mode  of 
enforcement  and  he  may  refer  the  matter  back  to  the  creditor  or  creditors  as  he 
thinks  fit.  As  in  the  case  of  discretion  exercised  by  a  court,  the  Enforcement  Office 
should  exercise  a  judicial  discretion  having  regard  to  all  the  circumstances  of  the 
case.  If  it  should  be  thought  that  in  the  case  of  a  multiple  debtor  conflicting  views 
amongst  his  creditors  may  arise,  the  solution  to  any  such  problem  may  well  be  the 
making  of  an  administration  order. 

On  the  other  hand,  at  one  point  the  Report  did  seem  to  indicate  that  the 
Enforcement  Office  would  not  be  empowered  to  refuse  to  take  active 
enforcement  measures  against  a  debtor:102 

If  the  application  for  enforcement  is  in  proper  form,  the  creditor  will  be 
entitled  as  of  right  to  the  enforcement  order  and  there  will  be  no  question  of  the 
exercise  of  any  discretion  in  the  making  of  that  order. 

The  Report  further  stated  that  "[u]pon  the  making  and  service  of  such  an 
enforcement  order  all  modes  of  enforcement  will  become  available,  save 
insofar  as  they  may  have  been  excluded  by  the  applicant  in  his  application  for 
enforcement".103  While  this  last  statement  would  appear  to  indicate  that  a 
creditor  would  retain  the  right  to  select  which  enforcement  measures  then 
ought  to  be  taken  against  his  debtor,104  the  Report  subsequently  stated  that  the 
"Enforcement  Office  should  have  a  discretion  whether  or  not  to  make  an  order 
[regarding  specific  modes  of  enforcement]  in  the  terms  asked  for".105  It  would 
seem,  then,  that  while  after  the  general  enforcement  order  "all  modes  of 
enforcement  will  become  available",  a  creditor  still  would  be  required  to  apply 
for  specific  modes  of  enforcement,  providing  "supporting  information  in  his 
application",106  and  that  he  might  well  be  refused  a  specific  order  by  the  new 
office. 

The  nature  and  ambit  of  the  Enforcement  Office's  jurisdiction  to  decide 
"whether  or  not  to  make  an  order  in  the  terms  asked  for"  is  somewhat 
ambiguous,  particularly  in  light  of  the  Committee's  conclusion107  that 

after  an  application  for  enforcement  containing  a  specific  or  general  request  for 
modes  of  enforcement,  the  Enforcement  Office  should  pursue  the  modes  of 
enforcement  authorised  by  the  creditor  in  the  application  ...  In  any  event  the 
Enforcement  Office  must  always  have  the  authority  of  the  creditor  or  creditors  for 
any  step  taken. 
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Ibid.,  at  107,  para.  397. 
Ibid.,  at  107,  para.  396. 
Ibid.,  at  108,  para.  403. 
Ibid.,  at  108,  para.  404. 
Ibid.,  at  108,  para.  403. 
Ibid.,  at  103-04,  para.  381. 
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(b)     Northern  Ireland 


As  mentioned  earlier,  in  1965  there  was  published  in  Northern  Ireland 
the  Report  of  the  Joint  Working  Party  on  the  Enforcement  of  Judgments, 
Orders  and  Decrees  of  the  Courts  in  Northern  Ireland™  many  of  the 
proposals  of  which  found  favour  with  the  Payne  Committee.109  The 
recommendations  in  the  Anderson  Report  ultimately  resulted  in  the 
enactment  of  the  Judgments  (Enforcement)  Act  (Northern  Ireland)  1969.110 

In  the  immediately  preceding  Section  dealing  with  the  Payne  Report, 
some  brief  description  was  given  of  the  general  approach  taken  by  the 
Anderson  Report.  The  proposed  enforcement  system  for  Northern  Ireland 
would  no  longer  be  entirely  creditor-initiated  and  controlled;  rather,  the  new 
Enforcement  Office  would  be  given  broad  administrative  and  judicial 
discretion  to  determine  what  mode  of  enforcement,  if  indeed  any,  should  be 
followed,  and  when  and  how  it  ought  to  proceed. 

By  the  aforementioned  Northern  Ireland  legislation,  a  new,  central 
Enforcement  of  Judgments  Office  was  established  "by  or  through  which  all 
judgments",  including  "money  judgments",111  would  be  enforced.112  The 
legislation  provided  that,  if  necessary,  branches  of  this  central  office  could  be 
established  throughout  the  jurisdiction.113  Under  the  authority  of  section  3(1), 
the  new  office  was  created  and  became  operative  as  of  February  15, 1 97 1 . 

The  scope  of  the  integration  of  all  enforcement  matters  is  indicated 
generally  by  section  8  of  the  Northern  Ireland  Act: 

8.  Subject  to  the  provisions  of  this  Act,  the  jurisdiction  relating  to  the 
enforcement  of  judgments  which  immediately  before  the  commmencement  of 
this  Act  was  exercised  by  any  court  shall  be  vested  in  the  Office. 

The  Enforcement  of  Judgments  Office  is  empowered,  inter  alia,  to: 

(1)  make  enforcement  orders;114 

(2)  subject  to  sections  22  and  25,  issue  processes  for  the  attendance  and 
examination  — 
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Supra,  note  14. 

At  95,  para.  338,  of  the  Payne  Report,  supra,  note  1 1,  after  recommending  the  creation  of 
an  integrated  "Enforcement  Office"  for  the  enforcement  of  almost  all  judgment  debts,  the 
Payne  Committee  stated  that  it  was  "fortified  in  making  this  recommendation  by  the 
knowledge  that  a  substantially  similar  recommendation  has  been  made  in  Northern 
Ireland".  However,  the  Committee  did  not  accept  the  Anderson  Report's  proposals 
concerning  the  discretion  exercisable  by  the  new  office  relative  to  the  wishes  of  the  creditors: 
see  the  discussion,  supra,  this  Chapter,  Section  3(a). 
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C.  30. 

111  Judgments  (Enforcement)  Act  (Northern  Ireland)  1969,  c.  30,  s.  l(2)(a). 

112  Ibid.,s.  3(1). 

113  Ibid.,  s.  3(3). 
Ibid.,s.  10(1  )(a). 
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(i)    of  debtors  as  to  their  means;  and 

(ii)  of  any  other  persons  appearing  to  the  Enforcement  of  Judg- 
ments Office  to  be  in  possession  of  any  information  relevant  to 
the  means  of  such  debtors;115 

(3)  conduct  the  examinations  referred  to  in  paragraph  (2);116 

(4)  receive  moneys  in  respect  of  payments  of  the  whole  or  parts  of 
amounts  recoverable  on  foot  of  judgments;117 

(5)  subject  to  certain  statutory  provisions,  stay  enforcement  of  any 
judgment;118  and 

(6)  set  aside,  discharge  or  vary  any  enforcement  order.119 

A  wide  range  of  enforcement  methods  is  provided  for  in  section  13(1),  such 
methods  to  include  the  following:  an  instalment  order;  seizure;  a  charging 
order  respecting  land,  funds,  stock  or  shares;  an  order  for  the  delivery  of 
possession  of  land  or  delivery  of  goods;  sale  of  funds,  stock  or  shares;  a  stop 
order;  a  restraining  order;  receivership;  attachment  of  debts;  and  attachment 
of  earnings. 

The  nature  of  the  very  wide  discretionary  powers  relating  to  the 
enforcement  of  debts  is  made  manifest  by  section  13(2): 

13. -(2)  The  method  of  enforcement  of  a  money  judgment  shall  be  in  the 
discretion  of  the  Office  and  an  applicant  for  enforcement  may  not  require  the  use 
of  any  particular  method. 

For  example,  the  new  office  even  may  refuse  to  enforce  a  money  judgment  for 
six  months,  subject  to  appeal,  "[w]here  it  appears  to  the  Office  that  a  money 
judgment  cannot  be  enforced  either  wholly  or  partly  within  a  reasonable  time 
by  any  enforcement  order".120  In  lieu  of  traditional  enforcement  measures,  the 
office  may  order  the  payment  of  the  amount  recoverable  by  instalments 
"[w]here  it  appears  that  a  debtor  has  or  will  have  the  means  to  satisfy  by 
instalments  within  a  reasonable  time  the  whole  or  any  part"  of  that  amount.121 

From  this  brief  outline  of  the  Northern  Ireland  legislation,  it  may  be  seen 
that  there  has  been  adopted  in  that  jurisdiction  the  principle  of  central  control 
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Ibid.,  s.  10(1  )(c).  S.  22  provides  for  the  examination  of  a  debtor,  and  s.  25  provides  for  the 
examination  of  a  third  party  having  information  concerning  the  means  of  a  debtor. 

Ibid.,s.  10(l)(d). 

Ibid.,s.  10(l)(e). 

Ibid.,s.  10(l)(f). 

Ibid.,s.  10(l)(g)(i). 

Ibid.,  s.  15.  The  six  month  period  is  provided  for  in  s.  17(1). 

Ibid.,  s.  31.  In  Ontario,  see  s.  8  of  The  Wages  Act,  R.S.O.  1970,  c.  486,  pursuant  to  which 
a  court  may  "release"  any  garnishment  order  and  order  the  debtor  to  pay  the  judgment  by 
instalments.  See,  also,  the  consolidation  and  instalment  provisions  in  The  Small  Claims 
Courts  Act,  R.S.O.  1970,  c.  439.  Consolidation  orders,  instalment  payment  plans  and  stays 
of  enforcement  measures  were  considered  supra,  Chapter  2,  Section  8, 
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of  all  enforcement  measures  by  a  new  enforcement  office.  As  a  concommittant 
of  the  adoption  of  this  principle,  there  has  been  a  general  rejection  of  a 
creditor-initiated  and  creditor-controlled  approach  to  the  enforcement  of 
judgment  debts. 


(c)     New  South  Wales 

In  1975,  the  Law  Reform  Commission  of  New  South  Wales  published  its 
Draft  Proposal  Relating  to  the  Enforcement  of  Money  Judgments}11  The 
New  South  Wales  Report  was  circulated  "with  the  object  of  eliciting 
comment  and  criticism"123  and  was  intended  to  provide  a  basis  on  which  the 
final  Report,  which  is  yet  to  be  published,  could  be  completed.  The 
Commission  acknowledged  its  debt  to  the  1969  Payne  Report  and  to  the  1969 
statute  of  Northern  Ireland,  referred  to  earlier,  with  respect  to  the 
Commission's  "central  proposal  ...  for  the  establishment  of  a  separate  office 
for  the  enforcement  of  judgments".124 

In  Part  2  of  the  Report,  the  New  South  Wales  Commission  outlined  the 
different  enforcement  rules  and  procedures  that  now  exist  in  the  three  main 
court  systems  in  New  South  Wales,  and  in  Part  3  the  Commission  considered 
the  criticisms  levelled  against  the  present  enforcement  regime.  The 
Commission  noted  that  creditors  who  succeed  on  a  first-come,  first-served 
basis125  are  often  forced  to  be  "mercilessly  diligent"  in  enforcing  their  rights, 
with  priority  usually  flowing  to  the  creditor  who  is  "fortunate  in  enforcing  his 
judgment  through  a  court  whose  officers  were  speedier  than  those  of  another 
court".126  With  respect  to  the  efficiency  of  enforcement  measures  in  the  various 
courts,  the  Commission  stated:127 

The  procedures  . . .  are  complicated  and  they  differ  from  court  to  court.  Each 
court  has  its  own  forms  and,  in  the  city,  its  own  offices.  Speed  of  enforcement  is 
dependent  not  only  upon  mastery  of  the  procedures  but  also  upon  the  efficiency  of 
the  officers  of  the  court  in  which  the  judgment  is  being  enforced. 
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New  South  Wales  Report,  supra,  note  12. 

Ibid.,  at  2. 

Ibid.,  at  4,  para.  1.5. 

An  enforcement  regime  in  which  creditors  succeed  on  a  first-come,  first-served  basis  is  one 
in  which  the  creditor  who  first  successfully  realizes  proceeds  from  an  enforcement  measure 
is  entitled  to  have  his  judgment  debt  satisfied  out  of  these  proceeds,  in  priority  to  other 
creditors  who  institute  enforcement  proceedings  after  him.  As  a  general  proposition,  this 
type  of  regime  prevails  now  in  Ontario  in  respect  of  small  claims  court  enforcement,  but  not 
in  respect  of  Supreme  Court  and  county  and  district  court  enforcement,  where  execution 
creditors  share  proceeds  on  a  pro  rata  basis.  A  discussion  of  the  current  law  under  The 
Creditors'  Relief  Act,  R.S.O.  1970,  c.  97,  and  our  proposals  for  reform,  will  appear  in  a 
forthcoming  Part  of  our  Report. 

New  South  Wales  Report,  supra,  note  12,  at  11,  para.  3.3. 

Ibid.,  at  10-11,  para.  3.3. 
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With  respect  to  the  excessive  costs  of  enforcement  for  "creditors  who  must 
pursue  and  pay  for  separate  enforcement  procedures  in  respect  of  their 
debts",128  the  Commission  said:129 

There  are  obvious  savings  to  be  achieved  by  one  authority  pursuing  enforcement 
procedures  for  all  creditors  desiring  enforcement. 

In  Part  4  of  the  Report,  the  Commission's  proposals  were  summarized. 
For  our  present  purposes,  it  is  necessary  to  quote  only  the  following  major 
proposals:130 

We  propose  the  appointment  of  a  Registrar  of  Judgments  whose  Office 
would  be  the  sole  means  of  enforcing  most  of  the  judgments  and  orders  for  the 
payment  of  money  made  by  civil  courts  having  jurisdiction  in  this  State. 

Judgment  creditors  who  desire  to  enforce  judgment  debts,  and  judgment 
debtors  who  desire  to  obtain  an  order  or  to  vary  a  court  order  to  pay  by 
instalments,  would  be  required  to  register  the  judgment  debts  with  the  Registrar. 
On  registration  of  a  judgment  debt,  all  payments  on  account  of  the  judgment  debt 
would  have  to  be  made  to  the  Registrar. 

On  application  by  the  judgment  creditor  for  enforcement  (or  by  the 
judgment  debtor  for  an  order  to  pay  by  instalments)  the  Registrar  would  — 

(a)  ascertain  the  debtor's  means; 

(b)  decide  upon  and  institute  an  appropriate  mode  of  enforcement . . . 

The  Registrar  would  maintain  a  register  which  would  show  the  amount 
currently  owing  in  relation  to  registered  judgment  debts.  On  the  payment  of  a 
prescribed  fee,  the  Registrar  would  make  available  prescribed  information  from 
this  register  to  members  of  the  public  (including  credit  organisations). 

Finally,  there  is  a  Draft  Bill,  with  explanatory  notes,  appended  to  the 
New  South  Wales  Report.  Pursuant  to  section  6(1),  a  Registrar  of  Judgments 
may  be  appointed  and  the  "Registrar  shall  have  and  may  exercise  and  perform 
the  powers,  authorities,  duties  and  functions  conferred  or  imposed  on  him  by 
or  under  this  or  any  other  Act".131  In  the  explanatory  notes,132  reference  is 
made  to  the  1969  Northern  Ireland  legislation  and  to  the  proposals  of  the 
Payne  Committee  concerning  the  establishment  of  a  new  office  having 
complete  carriage  of  the  enforcement  of  judgment  debts.  In  addition,  the  notes 
emphasize  the  important  point  that  "[s]ince  the  Registrar  will  be  taking  over 
the  jurisdiction  of  the  courts  to  enforce  judgments  he  will  be  exercising 
judicial  functions".133 

One  of  the  functions  of  the  Registrar,  a  function  of  obvious  interest  in 
respect  of  the  integration  and  coordination  of  all  enforcement  activities,  would 


128  Ibid.,  at  11,  para.  3.4. 

129  Ibid. 

130  Ibid.,  at  13-14,  paras.  4.1-4.3,  and  4.8.  Footnote  reference  omitted. 

131  Draft  Bill,  s.  6(2). 

132  New  South  Wales  Report,  supra,  note  12,  at  30. 
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be  to  "establish  and  keep  a  register  of  judgments",134  containing  "such 
particulars  as  may  be  prescribed".135  The  explanatory  notes  provide  some 
insight  into  the  nature  and  scope  of  the  register:136 

The  register  will  take  the  form  of  a  central  computer  which  will  operate 
continuously  in  ordinary  working  hours  and  will  be  fed  with  daily  information 
from  the  63  branch  offices  of  the  Registrar  established  at  District  Court  towns  in 
the  State. 

The  register  is  not  intended  to  be  a  comprehensive  register  of  all  money 
judgments  and  orders  for  payment  of  money  made  by  the  various  courts.  It  will 
only  comprise  those  judgments,  etc.,  that  are  registrable  and  are  in  fact 
registered.  It  will,  however,  be  maintained  as  an  up-to-date  record  of  amounts 
presently  owing  on  registered  debts  and  in  that  regard  will  differ  from  presently 
existing  registers  of  judgments. 

With  respect  to  the  registration  of  judgments,  reference  should  be  made  to 
section  12(1),  which  provides  that  "[a]ny  creditor  or  debtor  may  apply  to  the 
Registrar  for  the  registration  of  a  judgment".  The  Draft  Bill  is  not  intended  to 
apply  to  all  judgments,  however,  and  in  this  connection  reference  also  should 
be  made  to  the  lengthy  definition  of  "judgment"  in  section  5.  In  addition,  only 
registered  judgments  would  be  enforceable. 
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The  continuing  financial  accuracy  of  the  central  register  is  sought  to  be 
assured  by  requiring  all  payments  on  the  judgment  to  be  made  directly  to  the 
Registrar,  rather  than  privately  to  the  creditor.  Moreover,  channelling  all 
payments  through  the  Registrar  would  enable  him  to  apply  the  morteys 
received  pursuant  to  the  terms  of  the  statute. 

Concerning  the  role  of  the  Registrar  in  the  enforcement  process,  section 
16(1)  accords  any  creditor  "under  a  registered  judgment"  the  right  to  "apply 
to  the  Registrar  for  an  order  for  its  enforcement".  Subsection  (4)  provides 
further  that,  "[u]pon  receipt  of  an  application  under  subsection  (1),  the 
Registrar  shall  make  an  order  for  the  enforcement  of  the  registered 
judgment".  The  order  would  require  the  debtor  to  pay  the  amount  owing 
"within  seven  days  after  the  service  on  him  of  the  order",138  unless  the 
Registrar  rescinds,  or  suspends  the  operation  of,  the  order.139  In  the  absence  of 
payment,  the  "Registrar  may,  at  the  same  time  or  at  different  times,  exercise 
such  one  or  more  of  the  powers  conferred  by  this  Part  as  he  thinks  fit".140 

Once  again,  attention  should  be  directed  to  the  very  broad  discretionary 
jurisdiction  to  be  granted  to  the  Registrar  with  respect  to  the  continuance  of 


134  Draft  Bill,  s.  11(1).  See  infra,  this  Chapter,  Section  6. 

135  Draft  Bill,  s.  11(2). 

136  New  South  Wales  Report,  supra,  note  12,  at  36. 

137  Draft  Bill,  s.  15(1). 

138  Ibid.,s.  17(b)(i). 

139  Ibid.,  s.  19(1).  The  Registrar  also  may  restore  or  lift  the  suspension  of  the  order:  s.  19(3). 

140  Ibid.,  s.  18(1). 
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an  enforcement  order  under  section  16,  the  type  of  active  enforcement 
measures  to  be  undertaken  against  the  debtor,  and  the  making  of  an 
instalment  payment  order  under  section  23(1).  As  indicated  by  the 
explanatory  notes,  the  Registrar  is  to  be  given  sole  responsibility  for  enforcing 
money  judgments,  subject  to  appeal.141  Without  canvassing  here  the 
Registrar's  specific  powers  with  respect  to  each  mode  of  enforcement,142  suffice 
it  to  state  that  this  principle  is  made  manifest  in  the  provisions  of  the  Draft 
Bill. 

(d)     New  Brunswick 

In  1976,  there  was  published  by  the  Law  Reform  Division  of  the  New 
Brunswick  Department  of  Justice  the  Third  Report  of  the  Consumer 
Protection  Project,  Volume  II,  Legal  Remedies  of  the  Unsecured  Creditor 
After  Judgment}**  The  Report  was  divided  essentially  into  two  main 
segments,  one  setting  forth  "a  unified  proposal  for  the  reform  of  the  law  of 
creditor's  rights",144  the  other  making  "alternative  recommendations  for  less 
fundamental  reforms  of  various  aspects  of  the  law  of  creditor's  remedies". 
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The  existing  system  of  debt  enforcement  in  New  Brunswick,  and  the  "less 
fundamental  reforms"  proposed,  were  discussed  in  Part  1  of  the  New 
Brunswick  Report.  Part  2  dealt  with  fundamental  problems  of  the  existing 
system.  Part  3  then  dealt  with  general  policy  criteria  in  respect  of  the 
establishment  of  a  new,  more  comprehensive  and  integrated  enforcement 
system,  and  Part  4  outlined  the  nature  and  scope  of  this  proposed  new  system. 

Expressing  conclusions  that  the  Ontario  Commission  has  reached  in  this 
Report,  as  well  as  conclusions  endorsed  in  the  Reports  or  legislation  of  the 
other  jurisdictions  considered  earlier,  the  New  Brunswick  Report  stated  that 
"[statutory  revisions  of  the  system  of  creditor's  remedies  have  been 
piecemeal",  and  that  no  "thorough  reform"  has  ever  been  attempted.146  As  a 
consequence,  the  Report  noted  that  there  was  a  complex  amalgam  of  different 
enforcement  offices  and  personnel,  different  rules  and  practices  and,  therefore, 
different  legal  and  practical  results  pertaining  from  situation  to  situation.  The 
New  Brunswick  Report,  after  illustrating  this  complexity  in  respect  of  both 
law  and  practice,  concluded  that  the  "maintenance  of  simplicity  within  the 
system  can  best  be  achieved  by  bringing  the  entire  system  under  a  unified 
administration".147  It  would  "then  [become]  the  natural  responsibility  of  that 
administration  to  maintain  integration  and  simplicity  within  the  system".148 
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Ibid.,  ss.  60  et  seq. 

142  For  example,  the  Registrar  would  be  given  jurisdiction  with  respect  to  seizure  and  sale, 
garnishment,  charging  orders,  receivers,  examination  of  debtors  and  others,  the  restraint, 
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disposal  and  preservation  of  property,  interpleader,  and  the  distribution  of  moneys. 
New  Brunswick  Report,  supra,  note  13. 


144  Ibid.,  at  4. 

145  Ibid. 

146  Ibid.,  at  10. 

147  Ibid.,  at  275. 
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Ibid.,  at  275-76. 
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When  describing  the  administrative  structure  of  the  proposed  new 
enforcement  regime,  the  Report  reached  this  conclusion:149 

In  order  to  integrate  enforcement,  a  single  office  of  enforcement  will  have  to 
assume  control  over  all  the  various  legal  remedies  against  the  debtor.  This  will 
help  to  ensure  that  the  protection  of  the  debtor's  interest  and  his  ability  to  observe 
an  enforcement  decision  are  not  undermined  by  other  legal  process  against  the 
debtor.  Moreover,  there  will  need  to  be  provision  for  province-wide  co-ordination 
so  that  conflicting  enforcement  proceedings  will  not  be  in  operation  in  different 
parts  of  the  province  against  the  same  debtor. 

Administration  of  all  enforcement  and  auxiliary  matters  would  be  "inte- 
grated, both  locally  and  at  the  provincial  level,  so  that  one  person  ultimately 
has  the  authority  to  eliminate  conflicting  practices".150  With  respect  to  the 
particular  office  having  actual  control  over  active  enforcement  measures  —  a 
matter  to  which  we  shall  return151  —  reference  should  be  made  to  a  further 
critical  proposal  in  the  New  Brunswick  Report.  The  implementation  of  this 
proposal  presumably  would  buttress  the  type  of  administrative  and  structural 
integration  recommended  earlier.  The  Report  stated  as  follows:152 

Consolidation  of  all  enforcement  proceedings  against  a  single  debtor  can 
best  be  accomplished  by  establishing  a  general  jurisdictional  rule  under  which 
only  one  local  enforcement  office  would  have  jurisdiction  over  the  debtor.  The 
enforcement  of  any  judgment  against  a  debtor  would  then  be  taken  to  that  one 
office,  where  the  enforcement  could  be  readily  consolidated  with  other 
enforcement  proceedings. 

The  authors  of  the  New  Brunswick  Report  did  acknowledge,  however, 
that  the  preceding  proposal  might  not  always  be  sufficient  by  itself.  Their 
comments  in  this  regard,  and  their  recommendation  attempting  to  rectify 
potential  problems,  centred  around  a  central  registry  of  enforcement 
information.  The  Report  stated  as  follows:153 

Notwithstanding  these  provisions  for  fixing  one  appropriate  enforcement 
office  for  each  debtor,  enforcement  proceedings  may  happen  to  be  initiated, 
whether  wittingly  or  unwittingly,  in  different  enforcement  offices  against  the 
same  debtor,  as  long  as  there  is  more  than  one  such  office  in  the  province.  In 
particular  this  may  occur  where  the  ordinary  place  of  residence  of  the  debtor  is 
uncertain  or  where  the  debtor  has  no  ordinary  place  of  residence  in  New 
Brunswick. 

To  further  assist  in  the  consolidation  of  enforcement  proceedings,  and  also 
to  assist  creditors  in  obtaining  information  about  defaulting  debtors,  it  is 
proposed  that  a  central  registry  of  enforcement  proceedings  be  established.  The 
responsible  official  should  forward  a  copy  of  every  notice  of  enforcement  to  this 
registry.  A  routine  search  should  be  made  at  the  central  registry  each  time  that 
new  enforcement  proceedings  are  commenced  to  determine  if  other  proceedings 


149  Ibid.,  at  342. 

150  Ibid.,  at  343. 

151  See  infra,  this  Chapter,  Section  5. 

152  New  Brunswick  Report,  supra,  note  13,  at  349. 

153  Ibid.,  at  351-52. 
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against  the  same  debtor  are  in  progress  in  another  office.  If  so,  a  central  official 
should  determine  the  most  appropriate  office  and  arrange  for  consolidation  of  the 
proceedings  there. 

If  enforcement  of  another  judgment  is  merely  being  added  to  an  existing 
enforcement  proceeding,  no  search  of  the  central  registry  would  be  necessary.  No 
new  proceeding  is  involved  and  therefore  no  new  duplication  would  arise.  Filing  of 
the  new  notice  of  enforcement  should  still  take  place  because  of  the  informational 
role  of  the  central  registry. 

With  respect  to  the  organization  and  jurisdiction  of  the  proposed  unified 
enforcement  regime,  the  New  Brunswick  Report  contemplated  the  appoint- 
ment of  an  "official  responsible  for  enforcement"  who  would  be  given 
extremely  broad  "administrative"  and  "judicial"  powers.  The  official  would 
be  empowered  to  engage  in  the  following  activities:  conduct  a  hearing  prior  to 
a  decision  regarding  the  method  of  enforcement  to  be  followed;  commence  his 
own  investigation  concerning  the  financial  circumstances  of  the  debtor;  decide 
on  the  best  method  of  enforcement  with  respect  to  the  particular  debtor  before 
him;  review  and  vary  prior  enforcement  decisions;  designate  which  assets  of 
the  debtor  are  to  be  realized  to  satisfy  the  judgment  and  determine  the 
sequence  and  method  of  realization;  deal  with  the  debtor's  assets  in  the  same 
manner  that  the  debtor  himself  could  have  done  prior  to  the  commencement  of 
enforcement  proceedings  against  him;  specify  a  percentage  of  non-exempt 
income  that  is  to  be  attached;  agree  with  the  debtor  to  enter  into  an  instalment 
payment  scheme  in  lieu  of  or  in  addition  to  exercising  any  other  enforcement 
powers;  require  judgment  debtor  examinations;  and  stay  enforcement 
measures  upon  an  appeal  from  the  judgment  or  because  the  debtor  is  unable  to 
pay  without  depriving  himself  or  his  dependants  of  the  necessities  of  life.154 

The  mere  listing  of  these  broad  discretionary  powers  makes  abundantly 
clear  the  comprehensive  and  far-reaching  nature  of  the  proposals  respecting 
the  jurisdiction  of  the  proposed  new  enforcement  office.  The  fundamental 
concept  is,  at  least  in  part,  to  integrate,  coordinate  and  centralize  all 
enforcement  activities  in  one  office,  and  to  attempt  to  tailor  enforcement 
measures  to  the  particular  judgment  debtor.  For  these  purposes,  the  state  is  to 
assume  virtually  total  control  over  all  enforcement  decisions  and  activities 
made  or  taken  in  respect  of  the  debtor.  While  an  enforcement  decision  made 
by  the  official  may  be  appealed,  the  scope  of  the  jurisdiction  of  the  official  to 
grant  or  withhold  rights  with  respect  to  the  enforcement  of  judgment  debts  is 
substantial.  This  type  of  regime,  having  been  accepted  in  some  form  by  law 
reform  or  legislative  bodies  in  at  least  three  jurisdictions,  clearly  raised  for  the 
Commission  important  matters  of  policy,  which  we  address  below. 

4.     THE  JURISDICTION  AND  ORGANIZATION  OF  THE  NEW 
ENFORCEMENT  OFFICE:  PROPOSALS  FOR  REFORM  IN 
ONTARIO 

(a)    The  Jurisdiction  of  the  New  Enforcement  Office 

In  this  Chapter  we  have  recommended  the  establishment  of  an  integrated 
and  coordinated  enforcement  office  responsible  for  the  enforcement  by 

Ibid.,  at  325-41. 
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virtually  all  means  of  judgments  from  all  court  levels.  The  Commission  has 
considered  two  main  alternatives  with  respect  to  the  jurisdiction  of  this  office: 
(1)  a  reorganized  enforcement  office  supervised  by  the  sheriff,  integrating 
enforcement  activities  from  all  court  levels,  but  exercising  basically  the  same 
type  of  active  enforcement  role  as  the  sheriff's  office  now  exercises;  and  (2)  a 
reorganized  enforcement  office  supervised  by  the  sheriff,  integrating 
enforcement  activities  from  all  court  levels,  but  exercising  broad  discretionary 
judicial  and  administrative  powers  specifically  designed  to  tailor  enforcement 
measures  to  meet  the  requirements  of  each  individual  enforcement  situation. 

It  will  be  apparent  that  the  second  alternative  is  considerably  more 
revolutionary  than  the  first:  while  both  alternatives  contemplate  the  use  of  the 
existing  sheriff's  office,  although  suitably  reorganized  and  expanded,  the 
personnel  of  the  office  under  the  second  alternative  would  exercise  broad 
discretionary  powers.  Both  alternatives  involve,  however,  a  rationalization  and 
integration  of  the  enforcement  system.  In  respect  of  this  matter  we  harbour  no 
doubts. 

We  acknowledge  the  initial  appeal  of  the  second  alternative,  at  least 
insofar  as  it  attempts  to  tailor  enforcement  to  the  individual  requirements  of 
all  interested  parties.  Nonetheless,  the  Commission  favours  the  adoption  of 
the  first  alternative:  accordingly,  we  recommend  that  the  new  reorganized 
enforcement  office  should  exercise  expanded,  although  nonetheless  basically 
traditional,  enforcement  jurisdiction.  As  indicated  earlier,155  the  new  office 
would  be  under  the  supervision  and  control  of  the  sheriff,  integrating,  except 
for  "show  cause"  proceedings  and  wage  garnishment  in  the  family  court,156  all 
enforcement  activities  carried  on  within  the  county  for  which  the  sheriff  has 
responsibility.157  Since  we  believe  that  the  new  enforcement  office  should 
exercise  a  type  of  enforcement  jurisdiction  similar  to  that  now  exercised  by  the 
sheriff,  we  have  concluded  that  it  should  not  be  given  broad  discretionary 
judicial  and  administrative  powers,  comprehending,  for  example,  the  right  to 
determine  if  and  when  a  creditor  may  enforce  a  judgment. 

In  the  first  place,  the  Commission  is  of  the  view  that  the  approach  we 
recommend  is  more  in  keeping  with  the  general  philosophy  of  our  judicial  and 
enforcement  system,  a  philosophy  that  we  believe  ought  to  be  retained  and 
made  manifest  in  any  proposals  respecting  changes  to  that  system.  As  stated 
in  the  Payne  Report,158 

...  a  private  debt  does  not  cease  to  be  private  by  being  transformed  into  a 
judgment  debt.  The  use  of  judicial  institutions  to  convert  a  claim  for  a  debt  or 
damages  into  a  judgment  debt  does  not  impose  a  duty  of  collecting  that  debt  upon 
the  State.  The  creditor  retains  the  initiative  as  to  how  he  should  proceed  to 
enforce  judgment. 


155  See  supra,  this  Chapter,  Section  1 . 

156  See  supra,  this  Chapter,  Section  2(b). 

157  With  respect  to  the  retention  of  the  county  enforcement  office  as  the  basic  organizational 
unit,  see  infra,  this  Chapter,  Section  4(b)(i). 

158 


Supra,  note  1 1,  at  103,  para.  380. 
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However,  we  do  wish  to  emphasize  our  view  that  the  state  must  take  a  role 
considerably  more  active  than  that  assumed  at  present.  In  this  Report,  we 
attempt  to  systematize  and  rationalize  the  substantive  and  procedural  law 
relating  to  the  enforcement  of  judgment  debts,  in  part  so  that  the  state  — 
more  particularly,  the  new  enforcement  office  —  may  be  given  a  more 
expanded,  active  and  effective  role  in  responding  to  the  needs  of  both  debtors 
and  creditors. 

In  short,  the  Commission  seeks  to  strike  a  balance  between  creditor 
initiation  and  control  and  state  involvement.  Our  proposals  illustrate  the 
proposition  that  the  general  acceptance  of  a  creditor-initiated  approach  does 
not  militate  necessarily  against  significant  state  jurisdiction  and  power  with 
respect  to  procedural  and  substantive  matters.  The  Commission  will 
recommend,  for  example,  that  the  conduct  of  judgment  debtor  examinations 
should  be  undertaken  by  enforcement  office  personnel  and  for  the  benefit  of  all 
creditors,  while  at  the  same  time  preserving  creditors'  rights  of  cross- 
examination.159  In  addition,  it  is  the  object  of  our  proposals  concerning  the 
seizure  and  sale  of  personal  property  to  provide  the  new  office  with 
rationalized  and  reasonably  comprehensive  statutory  and  regulatory  guide- 
lines in  order  to  avoid  the  numerous,  and  often  critical,  deficiencies  in  the 
existing  law.  The  absence  of  rationalization  and  codification  inevitably  has 
restricted  the  role  of  the  sheriffs  and  small  claims  court  bailiffs  in  the 
enforcement  of  judgment  debts,  as  gaps  and  uncertainty  in  the  law  breed 
excessive  caution  for  fear  of  adverse  legal  consequences. 

The  Commission  does  not  believe,  then,  that  a  creditor-initiated  system 
must  necessarily  be  a  creditor-controlled  system.  In  the  first  place,  the 
legislation  and  regulations  would  provide  significant  limits  on  the  nature  and 
extent  of  creditor  control  in  the  enforcement  process.  Moreover,  a  creditor- 
initiated  system  would  not  necessarily  reduce  or  inhibit  flexibility  in  the 
enforcement  process,  a  goal  clearly  thought  to  be  of  critical  importance  in 
both  the  New  Brunswick  and  New  South  Wales  Reports  and  made  manifest 
in  the  1969  Northern  Ireland  legislation.  The  Commission's  recommendations 
in  this  respect  seek  to  introduce  the  requisite  degree  of  flexibility  without, 
however,  also  introducing  the  inevitable  costs,  delays  and  unpredictability 
that  we  believe  to  be  inherent  in  the  New  Brunswick,  New  South  Wales  and 
Northern  Ireland  approaches. 

The  New  Brunswick  Report,  for  example,  expressed  considerable 
concern  over  the  absence  under  existing  law  of  a  hearing  "on  the  question  of 
whether  a  remedy  should  be  imposed  upon"  the  debtor.160  This  concern 
apparently  was  founded  on  a  fundamental  criticism  of  the  "theory  of  the 
existing  scheme  of  creditor's  remedies",  a  theory  that  basically  recognizes 
"that  the  only  legally  cognizable  issue  between  a  creditor  and  a  debtor  is 
whether  the  creditor  has  a  legally  enforceable  claim".161  The  New  Brunswick 
Report  summarized  this  theory  as  follows:162 


159  See  infra,  Chapter  4,  Section  2(b). 

New  Brunswick  Report,  supra,  note  13,  at  222. 

Ibid.,  at  223.  The  Report  did  indicate,  however,  that  "[t]here  is  no  evidence  of  wide- 
spread discontent  with  the  existing  system"  (at  251). 

162  Ibid.,  at  223. 
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Creditor's  remedies  are  merely  administrative  methods  of  giving  effect  to  the 
judgment.  Normally  no  legally  cognizable  dispute  can  exist  as  to  whether  the 
judgment  should  be  given  effect,  and  therefore  there  can  be  no  cause  for  a  hearing 
on  the  matter  of  remedies. 

Having  criticized  the  theory,  the  Report  proposed  to  introduce  the  necessary 
flexibility  into  the  system  by  providing  for  a  hearing  prior  or  subsequent  to  the 
imposition  of  any  enforcement  measure  against  the  debtor.  The  hearing  would 
be  mandatory  and  would  include  a  consideration  of  whether  any  enforcement 
measures  ought  to  be  taken  against  a  debtor  and,  if  so,  the  nature  and  extent  of 
such  measures. 

The  proposal  respecting  a  hearing  on  strictly  enforcement  matters  was  of 
paramount  importance  in  the  New  Brunswick  Report.  Yet  we  are  not 
convinced  that  the  Report's  conclusions  are  well-founded.  For  example,  the 
Report  admitted  that  "[m]ost  non-paying  debtors  who  are  capable  of  paying, 
if  they  have  any  story  to  tell,  probably  have  some  objection  to  the  merits  of  the 
creditor's  claim"163  that  may  be  voiced  at  trial  or  on  an  application  to  set  aside 
a  default  judgment.  And  "  [i]  n  so  far  as  non-paying  debtors  who  are  capable  of 
paying  have  a  story  to  tell  that  involves  no  objection  to  the  merits  of  the 
creditor's  claim,  it  is  unlikely  that  the  law  will  be  reformed  to  give  effect  to 
such  objections".164  Finally,  the  Report  noted  the  argument  that,  "[w]ith 
respect  to  the  debtor  who  is  unable  to  pay  ...  [a]  ...  hearing  on  remedies 
would  be  unnecessary,  as  long  as  the  use  of  remedies  to  harass  debtors  is 
restrained,  since  such  a  debtor  is  judgment  proof  in  any  event".165 

Considerable  emphasis  was  placed  on  the  "debtor's  desire  to  be  heard", 
but,  on  balance,  we  believe  that  a  mandatory  hearing  on  the  existence,  nature 
and  extent  of  creditors'  remedies  would  not  serve  a  sufficiently  useful  purpose 
to  warrant  its  adoption  in  Ontario.  We  arrive  at  this  conclusion  because 
essentially  we  accept  the  fundamental  propositions  that  every  judgment  must 
be  given  effect,  and  that  the  nature  and  extent  of  the  remedies  ought  to  be 
provided  for  expressly  and  unambiguously  in  the  legislation  and  regulations 
themselves,  with  some  degree  of  flexibility  where  appropriate.  A  hearing 
simply  to  assuage  the  debtor  may  have  immediate  beneficial  psychological 
effects;  but,  unless  it  has  significant  substantive  consequences,  in  the  long  run 
it  may  well  be  disillusioning  and  frustrating  for  all  parties  and  hardly  worth 
the  time  and  cost  involved. 

Tailoring  the  specific  type,  or  even  the  very  existence,  of  enforcement 
measures  to  the  individual  debtor  would  involve  a  considerable  amount  of 
discretion  with  respect  to  such  matters  as  the  nature  and  ambit  of  traditional 
enforcement  activities  (including  the  scope  of  the  exemptions),  arranging  for 


163  Ibid.,  at  223-24. 

164  Ibid.,  at  224. 

165  Ibid.,  at  225. 
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instalment  payments  in  lieu  of  such  activities,  counselling  overcommitted 
debtors,  and  so  on.  The  Commission  recognizes  the  necessity  of  a  certain 
degree  of  flexibility  in  these  areas,  but  believes  that  such  flexibility  should 
emanate  directly  from  express  provisions  in  the  governing  legislation  and 
ordinarily  should  not  be  subject  to  the  generally  unfettered  discretion  of  a 
sheriff  or  similar  type  of  state  official.  We  have  adopted  this  approach  because 
we  do  not  believe  that  the  state  should  preclude  absolutely  the  legitimate 
enforcement  of  a  judgment  debt,  except  under  certain  extraordinary 
circumstances,  for  example,  where  our  orderly  payment  of  debts  proposals 
would  operate.166  Tailoring  enforcement  to  individual  debtors  is  indeed  a 
salutary  objective;  nevertheless,  one  must  not  lose  sight  of  the  fact  that 
creditors  already  have  judgments  bearing  the  imprimatur  of  the  state. 

The  Commission  believes  that  much  of  the  substance  of  the  discretion  to 
be  given  to  the  state  official  —  under,  for  example,  the  New  Brunswick 
proposals  —  is  present  in  the  proposals  that  we  make  in  this  Report.  Many 
components  or  aspects  of  the  flexibility  recommended  in  the  New  Brunswick 
Report  do  appear  in  another  context  in  our  proposals.  However,  they  are  more 
limited  in  scope,  in  accordance  with  our  view  of  the  nature  and  purpose  of  a 
reformed  enforcement  system. 

For  example,  the  individualization  of  enforcement  measures  proposed  in 
the  New  Brunswick  Report,  by  means  of  an  individual  assessment  of  what 
assets,  if  any,  ought  to  be  exigible,  is  a  most  important  goal  of  the  proposed 
hearing  procedure.  The  Report  emphasizes  that,  in  order  to  "perpetuate  the 
pursuit  of  justice,  a  concrete  objective  is  needed  from  the  debtor's  point  of  view 
to  balance  against  the  creditor's  objective",  the  satisfaction  of  his  claim.167  The 
objective  is  said  to  be  "obvious",  and  is  stated  to  be  as  follows:168 

The  debtor  should  be  assured  that  he  will  not  be  deprived  of  the  means  to 
provide  himself  and  his  dependents  with  the  continuing  necessities  of  life. 

The  proposed  hearing  is  designed  essentially  to  realize  this  critical  objective.169 

We  are  of  the  view  that  adequate  and  reasonably  flexible  statutory 
exemption  provisions  —  particularly  in  respect  of  all  sources  of  income,  such 
as  salary,  wages,  pension  benefits,  insurance  proceeds,  and  the  like170  —  will 
realize  the  goal  upon  which  the  New  Brunswick  Report  placed  great 
importance,  without  the  costs,  delays  and  unpredictability  inherent  in  the 
requirement  to  conduct  a  hearing  in  every  case.  Moreover,  existing  chattel 
exemption  provisions171  do  attempt  to  leave  the  debtor  with  certain  basic 
physical  necessities,  and  an  effective  monitoring  of  such  provisions  by  the  state 


166  See  supra,  Chapter  2. 

167  New  Brunswick  Report,  supra,  note  13,  at  241 

168  Ibid. 

169 


Ibid.,  at  276-77 

170 


171 


This  topic  will  be  considered  in  Part  II  of  our  Report  on  the  Enforcement  of  Judgment 
Debts  and  Related  Matters,  dealing,  inter  alia,  with  exemptions  from  garnishment. 

See  Part  II  of  our  Report. 
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would  permit  such  exemptions  to  keep  pace  with  inflation  and  other 
developments.  With  respect  to  both  chattel  and  income  exemptions, 
recommendations  will  be  made  in  Part  II  of  this  Report  that  are  designed  to 
promote  a  more  equitable  balance  between  the  rights  of  debtors  and  the  rights 
of  creditors.  Again,  the  emphasis  is  on  statutory  guidelines  of  a  just  and 
equitable  nature,  with  adequate  provision  for  relief  or  variation  in  appropriate 
cases. 

The  state  official  in  New  Brunswick,  New  South  Wales  and  Northern 
Ireland  was  intended  to  have,  or  has,  yet  further  responsibilities  or  powers 
with  respect  to  the  individualization  of  enforcement  measures.  He  may,  for 
example,  order  a  stay  of  traditional  enforcement  measures  so  that  the  debtor 
can  attempt  to  pay  his  debts  by  instalments.  Again,  the  Commission 
recognizes  that  the  ordinary  avenues  of  debt  enforcement  alone  may  not 
always  be  efficacious;  accordingly,  in  Chapter  2  we  made  proposals  respecting 
the  adoption  of  an  orderly  payment  of  debts  scheme  in  Ontario.  While  a 
regime  under  which  the  responsible  enforcement  official  has  unrestricted 
discretion  to  stay  all  enforcements  proceedings  in  order  to  permit  the  periodic 
payment  of  a  judgment  debt  theoretically  would  allow  a  greater  number  of 
debtors  to  enter  into  such  an  instalment  plan,  this  conclusion  begs  what  is 
clearly  a  critical  question:  it  presumes  that  such  broad  jurisdiction  is  self- 
evidently  desirable,  whereas  we  are  of  the  view  that  the  right  to  have 
proceedings  stayed  so  as  to  enter  into  a  periodic  payment  plan  ought  to  be 
limited,  and  limited  expressly  by  statute,  not  simply  by  the  essentially 
unfettered  discretion  of  an  enforcement  official.  To  this  end,  we  have  made 
recommendations  setting  forth  the  precise  lineaments  of  what  we  believe  is  a 
realistic  orderly  payment  of  debts  scheme.172  Our  proposals  are  reasonably 
detailed  and  comprehensive,  and,  since  there  are  to  be  statutory  and 
regulatory  guidelines  and  rules,  the  legislation  would  provide  for  the  requisite 
degree  of  certainty  and  predictability.  Once  again,  we  wish  to  stress  that  the 
success  of  our  proposed  scheme  does  not  depend  on  the  unfettered  discretion  of 
any  one  individual. 

Essentially  our  proposals  are  intended  to  effect  a  compromise  between  the 
two  polar  extremes  set  forth  in  the  New  Brunswick  Report:173 

Assuming  the  government  does  continue  providing  such  a  system  [of  creditors' 
remedies],  the  second  question  is  whether  the  system  should  be  general  in  that  the 
same  enforcement  procedures  apply  regardless  of  the  claim  being  asserted,  or 
whether  the  system  should  be  specialized  in  that  enforcement  procedures  are 
specially  related  and  adapted  to  the  claims  being  enforced. 

We  believe  that  debtors  and  creditors  alike  have  more  than  a  passing  interest 
in  a  reasonable  measure  of  predictability  regarding  the  exigibility  or  non- 
exigibility  of  a  debtor's  property.  Ambiguity  or  uncertainty  may  well  serve 
only  to  restrict  necessary  credit,  potentially  to  the  detriment  of  debtors,  since 
in  today's  economy  the  acquisition  of  many  necessities,  and  not  just  luxuries, 
often  requires  the  granting  of  considerable  credit.  Moreover,  an  unpredictable 


172  The  Commission  also  has  made  proposals  for  reform  in  respect  of  instalment  plans  in  the 
small  claims  courts:  see  supra,  Chapter  2,  Section  8,  esp.  Section  8(b)(iv)b. 

173  Supra,  note  13,  at  246. 
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enforcement  system  would  be  highly  disorienting,  often  engendering  in  its 
wake  adverse  reactions  to  the  legal  system  as  a  whole. 

These  potentially  adverse  reactions  may  surface  in  yet  another  way  under 
a  more  state-controlled,  discretionary  enforcement  regime.  The  New 
Brunswick  Report  acknowledged  the  increased  chance  of  conflict  with  the 
enforcement  system:174 

The  involvement  of  the  government  also  has  its  intangible  costs.  The 
interposition  of  a  government  institution  between  the  parties  to  a  dispute  can 
result  in  a  new  dispute  between  the  government  institution  and  either  or  both  of 
the  parties.  Under  the  present  system  where  the  system  is  most  frequently  used  by 
business  to  enforce  its  claims  against  consumers,  there  is  a  tendency  toward 
conflict  between  consumers  and  the  legal  system.  If  the  legal  system  plays  a 
greater  role  in  the  enforcement  of  creditor's  remedies,  this  conflict  is  likely  to 
increase.  If  the  system  makes  greater  effort  to  compromise  the  differences 
between  the  parties,  rather  than  merely  giving  effect  to  the  claim  of  one  party  as  is 
commonly  the  case  at  present,  the  number  of  conflicts  is  potentially  increased  by 
the  fact  that  neither  party  will  be  entirely  satisfied  with  the  result. 

In  addition,  one  must  bear  in  mind  the  negative  reaction  to  an  enforcement 
system  that  is  costly  and  prone  to  delays;  neither  consequence  is  remote  in  a 
system  in  which  hearings  are  required  prior  to  the  taking  of  active 
enforcement  measures.175 

Finally,  it  is  not  at  all  certain  or  obvious  that  the  tailoring  of  enforcement 
to  each  individual  situation  would  foster  a  positive  attitude  in  either  debtors  or 
creditors.  Individualization,  with  its  inherent  absence  of  predictability  and 
certainty,  may  well  breed  a  belief  on  the  part  of  the  parties  that  in  fact  they 
are  being  treated  unfairly.  Tailoring  enforcement  to  the  individual  debtor  may 
be  perceived  as  inequality  of  treatment;  it  could  give  rise  to  the  notion  that  the 
official,  unfettered  by  any  substantial  guidelines,  could  very  well  have  done 
more  for  the  debtor  or  creditor  if  the  will  had  only  been  there.  We  of  course  do 
not  endorse  the  certainty  and  predictability  of  an  unjust  regime;  we  only  wish 
to  note  that  the  absence  of  these  two  qualities  may  have  some  profound  and 
deleterious  side-effects. 


(b)    The  Organization  of  the  New  Enforcement  Office 

(i)    The  Retention  of  the  County  Enforcement  Office  as  the  Basic 
Organizational  Unit 

In  Section  1  of  this  Chapter,  the  Commission  recommended  that,  except 
with  respect  to  the  proposed  office  of  the  Provincial  Director  of  Enforce- 
ment,176 the  basic  organizational  unit  of  the  enforcement  of  judgment  debts 
system  should  be  a  new,  integrated  enforcement  office  established  in  each 


174  Ibid.,  at  243. 

175 


The  New  Brunswick  Report  acknowledged  the  problems  of  cost  and  delay:  see,  for 
example,  the  discussion  at  277-78  and  282. 

176  See  infra,  this  Chapter,  Section  4(b) (ii)a. 
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county  under  the  direction  of  a  sheriff.  As  we  shall  see,177  certain  non- 
organizational  aspects  of  enforcement,  such  as  the  eventual  creation  of  a 
province-wide  enforcement  register  and  the  ambit  of  the  binding  effect  of  a 
writ  of  enforcement  against  personalty,  will  become  provincial  rather  than 
county-wide  in  scope  under  our  new  regime;  however,  the  county  enforcement 
office  will  remain  the  basic  organizational  unit  in  respect  of  active 
enforcement. 

At  the  outset,  we  do  wish  to  acknowledge  that,  as  an  organizational 
matter,  legislation  in  Northern  Ireland178  and  proposals  for  reform  in  New 
South  Wales179  and  New  Brunswick180  adopt  a  different  approach  than  the  one 
that  this  Commission  espouses.  Legislation  or  recommendations  in  these  three 
jurisdictions  centralize  enforcement  in  one  office  having  overall  supervision 
and  control  of  virtually  all  enforcement  activities  on  a  national,  state  or 
provincial  level,  as  the  case  may  be.  If  Ontario  were  to  adopt  the  approach 
taken  or  proposed  in  these  jurisdictions,  it  would  have  to  abandon  its  present 
county-wide  organizational  structure  and  embrace  a  province-wide  orga- 
nizational structure.  However,  notwithstanding  existing  or  recommended 
centralization  in  Northern  Ireland,  New  South  Wales  and  New  Brunswick, 
the  legislation  or  recommendations  contemplated  that,  where  required,  local 
offices  could  be  established  in  each  of  these  jurisdictions  to  make  the  actual 
mechanics  of  active  enforcement  —  for  example,  the  physical  seizure  of  a 
debtor's  chattels  —  more  manageable.  The  fact  that  such  local  offices  are 
contemplated  in  an  otherwise  centrally-organized  structure  blurs  what  at  first 
blush  would  appear  to  be  a  fundamental  basis  for  any  distinction  between  the 
two  approaches  described  above  concerning  the  organization  of  the  enforce- 
ment system. 

A  small  jurisdiction  may  well  be  a  suitable  candidate  for  full  centrali- 
zation, without  the  establishment  of  regional  offices.  However,  it  is  clear  that 
in  a  province  like  Ontario,  with  its  huge  geographical  expanse  and  its  large 
population,  no  enforcement  system  could  operate  with  any  degree  of  efficiency 
and  effectiveness  without  the  creation  of  regional  offices  to  manage  the  day-to- 
day affairs  of  active  enforcement  against  a  debtor's  property. 

The  Commission  is  of  the  view  that  the  creation  of  regional  enforcement 
offices  is  indeed  inevitable  in  as  large  a  jurisdiction  as  Ontario.  Strictly,  then, 
as  a  matter  of  organization,  and  for  the  practical  reasons  advanced  above,  we 
see  no  justification  for  removing  traditional  enforcement  activities  from  the 
county  sheriffs'  offices  into  one  central  office  having  complete  carriage  of  all 
such  activities.  We  believe  that  the  integrated  and  coordinated  enforcement 
system  that  we  recommend  in  this  Report  combines  the  requisite  degree  of 
provincial  supervision,  through  the  proposed  office  of  the  Provincial  Director 


177  See  infra,  this  Section. 

178  Judgments  (Enforcement)  Act  (Northern  Ireland)  1969,  c.  30.  See  supra,  this  Chapter, 
Section  3(b). 

179 


180 


New  South  Wales  Report,  supra,  note  12.  See  supra,  this  Chapter,  Section  3(c). 
New  Brunswick  Report,  supra,  note  13.  See  supra,  this  Chapter,  Section  3(d). 
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of  Enforcement,181  with  effective  and  efficient  control  over  active  enforcement 
measures  by  means  of  an  enforcement  office  located  within  each  county. 

Having  dealt  with  the  organizational  matters  relevant  to  the  distinction 
between  county-wide  and  province-wide  enforcement  in  Ontario,  we  now  turn 
to  non-organizational  matters  that  revolve  around  this  distinction.  The 
Commission  will  consider  these  matters  in  more  detail  in  later  portions  of  our 
Report.  Suffice  it  here  to  point  out  briefly  the  areas  of  enforcement  in  which 
this  distinction  is  relevant.  For  example,  at  a  later  juncture  in  this  Part  of  our 
Report,  we  shall  consider  the  feasibility  and  desirability  of  a  province-wide 
enforcement  register.182  This  register  would  list  the  names  of  each  debtor  in 
Ontario  against  whom  a  writ  of  enforcement  has  been  issued,  and  would 
indicate  which  enforcement  office  has  carriage  of  enforcement  proceedings 
and  the  types  of  enforcement  measures  taken.  We  believe  that  such  a  register 
would  be  of  critical  importance  in  the  coordination  of  enforcement  throughout 
the  Province.  Moreover,  the  creation  of  a  province-wide  register  would  permit 
a  sheriff,  holding  the  proceeds  of  an  enforcement  measure  taken  against  a 
debtor  in  one  county,  to  obtain  information  concerning  all  of  that  debtor's 
judgment  creditors  in  Ontario  and  to  distribute  the  proceeds  to  such  creditors. 
At  the  present  time,  the  distribution  of  proceeds  by  a  sheriff  is  only  to  creditors 
who  have  filed  their  writs  with  the  particular  sheriff  holding  such  proceeds. 
The  possibility  of  province-wide  distribution  of  enforcement  proceeds  will  be 
discussed  in  a  forthcoming  Part  of  our  Report  dealing  with  creditors'  relief 
legislation. 

Yet  a  further  non-organizational  aspect  of  enforcement  in  which  the  issue 
of  province-wide,  as  opposed  to  county-wide,  enforcement  becomes  relevant 
concerns  the  scope  of  the  binding  effect  of  our  proposed  new  writ  of 
enforcement  against  land  and  chattels  in  respect  of  which  a  debtor  has  some 
exigible  right,  title  or  interest.  It  has  often  been  said  that  one  of  the  most 
significant  deficiences  in  the  present  enforcement  system  is  the  restriction  of 
the  ambit  of  the  writ  of fieri  facias  to  the  county  in  which  it  is  filed;183  the  writ 
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183 


See  infra,  this  Chapter,  Section  4(b)(ii)a. 

See  infra,  this  Chapter,  Section  6(b). 

A  similar  criticism  has  been  made  of  the  limited  scope  of  a  small  claims  court  execution. 
S.  1 16(2)  of  The  Small  Claims  Courts  Act,  R.S.O.  1970,  c.  439,  as  amended  by  The  Small 
Claims  Courts  Amendment  Act,  1972,  S.O.  1972,  c.  107,  s.  4(1),  provides  that  the  small 
claims  court  "clerk,  at  the  request  of  the  party  prosecuting  the  judgment  or  order,  shall 
issue  an  execution  to  a  bailiff  of  the  court  .  . .  ".  S.  1 16(3),  as  amended  by  s.  4(2)  of  the 
above-mentioned  amendment  Act,  then  provides  as  follows: 

11 6. -(3)  The  bailiff  of  a  small  claims  court  has  jurisdiction  in  the  territorial 
jurisdiction  of  his  own  court  to  enforce  execution  and  levy  by  distress  and  sale  of  the 
goods  and  chattels  of  the  debtor  the  amount  of  any  judgment  and  costs  and  to  carry 
out  all  other  process  and  proceedings  to  enforce  payment  of  the  judgment. 

S.  119,  as  amended  by  s.  5  of  the  amendment  Act  referred  to  above,  now  provides  that 
"[e]xcept  in  actions  brought  under  section  65  [dealing  with  actions  that  may  be  brought  in 
other  than  the  regular  divisions],  an  execution  .  .  .  shall  not  be  executed  out  of  the  limits  of 
the  territorial  jurisdiction  of  the  court  out  of  which  it  is  issued". 

Enforcement  of  provincial  court  (family  division)  support  orders  by  a  writ  of  execution 
is  limited  to  the  county  boundaries.  A  writ  of  execution  is  directed  to  a  particular  county 
sheriff  and  therefore  binds  property  only  in  that  county:  see  O.Reg.  386/79,  r.  75. 
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binds  personalty  and  realty  only  in  that  county.  In  Parts  II  and  III  of  our 
Report,  the  Commission  will  examine  the  writ  and  will  make  proposals  that 
will  alter  substantially  the  scope  of  its  binding  effect  on  personal  property  and 
real  property,  respectively.  With  respect  to  personal  property,  and  having 
regard  to  the  fact  that  many  debtors  own  exigible  personal  property  in  more 
than  one  jurisdiction,  we  shall  recommend  that  the  new  writ  of  enforcement 
should  reflect  this  not  uncommon  situation  and  should  become  province-wide 
in  scope.  We  envisage  that  the  protection  of  what  is  now  section  10(1)  of  The 
Execution  Act,1*4  as  amended  by  our  proposals,185  will  be  broadened  to  apply  to 
all  creditors  throughout  Ontario. 

With  respect  to  enforcement  against  land,  in  Part  III  of  our  Report  the 
Commission  will  make  several  long  term  proposals  for  reform  that,  if  adopted, 
will  provide  a  single  uniform  enforcement  system  across  the  Province.  The 
following  basic  long  term  recommendations  will  be  proposed:  (1)  the  writ  of 
fieri  facias  as  a  general  lien  binding  land  should  be  abolished;  (2)  direct  parcel 
registration  of  a  writ  of  enforcement  should  be  required  in  order  to  bind  a 
parcel;  and  (3)  there  should  be  created  a  computerized  or  automated 
alphabetical  name  index  of  landholdings  for  all  land  in  Ontario.  In  this 
respect,  the  demise  of  the  writ  of fieri  facias  as  a  general  lien  binding  land  only 
within  the  county  in  which  it  is  filed  would  give  way  to  an  enforcement  system 
against  land  that  is  provincial,  rather  than  county-wide,  in  scope. 

By  way  of  summary,  then,  from  an  organizational  standpoint,  the 
necessity  for  regional  enforcement  offices  in  Ontario  is  clear.  We  consider  that 
these  regional  offices  should  be  the  existing  sheriffs'  offices.  Accordingly, 
except  where  local  offices  under  the  direct  supervision  of  the  sheriff  have  been 
established  within  a  county,  we  contemplate  that  active  enforcement  measures 
should  be  carried  out  by  the  county  enforcement  office,  subject  to  overall 
supervision  by  a  Provincial  Director  of  Enforcement.  On  the  other  hand,  there 
are  certain  other,  non-organizational  aspects  of  enforcement,  described  briefly 
above  and  dealt  with  in  more  detail  in  later  portions  of  our  Report,  that  may 
and  should  be  dealt  with  on  a  province-wide  basis.  These  aspects  do  not, 
however,  detract  in  any  way  from  our  earlier  recommendation  concerning  the 
retention  of  the  county  enforcement  office  as  the  basic  organizational  unit  in 
Ontario. 


(ii)  The  Role  of  the  Provincial  Director  of  Enforcement,  the 
Sheriff  and  the  Local  Branch  Offices 

a.    The  Provincial  Director  of  Enforcement 

Notwithstanding  our  basic  proposal  that  enforcement  continue  to  be 
organized  at  the  county  level,  we  recommend  that,  for  reasons  of  uniformity 
and  overall  provincial  coordination,  a  Provincial  Director  of  Enforcement 


184  R.S.O.  1970,  c.  152.  S.  10(1)  of  The  Execution  Act  provides,  in  part,  that  "a  writ  of 
execution  binds  the  goods  and  lands  against  which  it  is  issued  from  the  time  of  the  delivery 
thereof  to  the  sheriff  for  execution  . . .  ". 

185  See  Part  II  of  the  Commission's  Report. 
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should  be  appointed.  The  Director  should  be  under  a  statutory  duty  to 
supervise  and  administer  the  provincial  enforcement  of  judgment  debts 
system.  He  should  assess  the  utility  of  the  governing  statutes  and  regulations, 
and  should  review  the  duties  and  the  actual  operation  of  the  staff  of  the 
enforcement  offices  throughout  the  Province,  with  a  view  to  increasing  the 
efficiency  and  effectiveness  of  enforcement  activities  from  the  standpoint  of 
debtors,  creditors,  enforcement  officers,  and  other  interested  parties. 

The  Director  should  be  obliged  to  convene  regular  meetings  of  sheriffs  in 
order  to  consider  systemic  and  other,  more  local,  problems.  In  order  to  keep 
him  informed  of  enforcement  matters,  sheriffs  should  be  under  a  duty  to 
tender  regular  reports  to  the  Director.  The  imposition  of  the  responsibilities 
described  above  should  help  to  avoid  unwarranted  disparities  in  enforcement 
activities  in  the  various  counties.  Formal  accountability  and  institutionalized 
meetings  on  a  regular  basis  are  essential  in  a  Province  where  an  immense 
geographic  expanse  and  a  large  population  require  the  organization  of 
enforcement  activities  on  a  county  basis. 

While  under  our  scheme  the  Director  would  not  be  engaged  in  the 
carrying  out  of  any  active  enforcement  measures  —  only  the  sheriff  and,  if 
established,  local  offices,  would  have  such  duties186  —  we  wish  to  emphasize  his 
significant  responsibilities  and  authority.  Accordingly,  the  person  chosen  for 
the  office  should  be  knowledgeable  and  experienced  in  all  facets  of 
enforcement.  The  Director's  perspective  of  the  system  necessarily  will  be 
broad,  but  he  must  be  cognizant  as  well  of  the  details  of  enforcement. 

b.    The  Sheriff 

We  have  recommended  that  formal  and  direct  control  and  supervision  of 
county-wide  enforcement  activities,  including  active  enforcement  measures, 
ought  to  reside  in  an  enforcement  office  in  each  county,  and  that  this  office 
should  continue  to  be  directed  by  the  sheriff. 

The  sheriff  should  be  under  a  duty  to  oversee  the  enforcement  activities 
and  enforcement  staff  in  his  own  bailiwick  and,  as  proposed  above,  to  report 
regularly  to  the  Provincial  Director  of  Enforcement.  The  sheriff  should  issue 
periodic  directives  with  respect  to  proper  enforcement  procedures  and 
activities.  The  main  focus  of  the  sheriffs  responsibility  ought  to  be  the 
maintenance  of  an  efficient  and  effective  enforcement  system  within  the 
county,187  and  the  coordination  of  policy  and  practices  so  that  all  enforcement 
officers  under  his  direction  are  activated  by  a  similar  enforcement  philosophy 
and  are  engaging  in  similar  enforcement  practices.  The  precise  manner  in 
which  enforcement  officers  interpret  statutory  and  regulatory  provisions,  and 
the  practices  employed  on  a  daily  basis,  necessarily  must  bear  the  closest 
scrutiny.  To  disregard  or  downgrade  formal  mechanisms  of  supervision  and 
control  may  serve  to  encourage  independent  and  uncoordinated  enforcement 
activity  throughout  the  county. 


See  infra,  this  Chapter,  Section  4(b)(ii)b  and  Section  4(b)(ii)c. 

187  For  example,  we  shall  recommend  in  Section  6  of  this  Chapter  that  the  sheriff  should  be 
responsible  for  the  establishment  and  maintenance  in  his  office  of  a  comprehensive  register 
of  enforcement  activities  taken  against  debtors  within  the  county. 
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c.    Local  Branch  Offices 

It  should  now  be  clear  that  the  Commission  envisages  that  the  critical 
nerve-centre  of  the  enforcement  of  judgment  debts  system  should  continue  to 
reside  in  a  county  enforcement  office  under  the  supervision  and  control  of  a 
sheriff.  However,  in  some  areas  of  the  Province  it  may  well  be  necessary  to 
establish  local  branch  enforcement  offices  throughout  the  county,  with  these 
offices  and  their  personnel  coming  under  the  supervision  and  control  of  the 
sheriff.  Accordingly,  we  recommend  the  establishment  of  local  offices  where 
warranted.  These  offices  presumably  could  be  established  in  geographically 
large  counties,  where  sheriff's  officers  from  the  county  town  otherwise  would 
have  to  travel  extensively  to  serve  notices  or  to  seize  property  in  outlying  areas 
of  the  county.  At  present,  in  many  instances,  particularly  in  large  counties, 
sheriffs  officers  do  not  act  as  expeditiously  as  one  might  expect;  rather,  they 
often  wait  until  they  can  accomplish  several  chores  on  one  excursion  from  the 
office.  Admittedly,  this  practice  may  save  energy  and  expense.  However,  the 
delays  involved  reflect  poorly  on  the  efficiency  and  quality  of  the  existing 
enforcement  system.  Moreover,  in  many  cases  the  officers  still  are  forced  to 
cover  considerable  distances  from  the  county  town. 

The  establishment  and  particular  distribution  of  local  branches  in  any 
one  county  will  depend,  in  the  main,  on  the  density  of  population  in,  and  the 
physical  size  of,  the  area  to  be  served.  Quite  clearly,  a  detailed  study  of  the 
requirements  of  each  county  will  be  necessary  before  one  can  reach  a  final 
decision  on  the  need  for  local  offices  and,  if  needed,  the  location  of  such  offices. 
Such  a  complex  study  is  not  within  the  competence  of  the  Commission,  but 
must  be  undertaken  by  persons  expert  in  public  administration  and  other 
related  fields.  However,  where  feasible,  the  local  offices  should  be  located  near 
other  services  that  might  be  needed  by  debtors  and  creditors.188  For  example, 
the  offices  could  be  located  near  the  office  of  the  Referee189  or  of  the 
Administrator  of  any  orderly  payment  of  debts  scheme  adopted  for  Ontario.190 
The  less  distance  the  debtor  and  the  creditor  must  travel  to  avail  themselves  of 
these  and  other  services,  the  less  disruption  to  their  lives  and,  presumably,  the 
more  likelihood  that  the  enforcement  system  will  provide  speedy,  inexpensive 
and  effective  service  to  all  concerned. 

(Hi)  Enforcement  Personnel 

Ideally,  in  our  view,  the  enforcement  office  should  be  staffed  by  specially- 
trained  individuals  employed  to  do  specialized  work  on  a  full-time  basis. 


188  The  New  South  Wales  Report,  supra,  note  12,  recommended  that  the  branches  of  its 
proposed  new  enforcement  office  should  be  in  the  existing  Petty  Sessions  Offices  in  the  63 
District  Court  towns:  see  the  notes  under  s.  7  of  the  Draft  Bill. 

189  See  The  Small  Claims  Courts  Amendment  Act,  1977,  S.O.  1977,  c.  52,  ss.  3  and  20.  In 
Chapter  2,  we  recommended  that  the  Referee  should  continue  to  administer  small  claims 
court  instalment  payment  plans. 

190  See  supra,  Chapter  2.  We  have  recommended  that  consideration  should  be  given  to 
appointing  existing  Referees  as  Administrators  to  perform  the  functions  recommended  for 
Administrators.  Consequently,  in  some  cases,  one  person  may  be  both  a  Referee, 
administering  small  claims  court  instalment  plans,  and  an  Administrator,  administering 
arrangements  under  the  orderly  payment  of  debts  scheme. 
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Employment  on  such  a  basis  more  likely  would  encourage  both  expertise  and 
efficiency.191 

Insofar  as  personnel  in  each  enforcement  office  is  concerned,  reference 
may  be  made  to  the  Payne  Report,192  the  New  Brunswick  Report,193  and  the 
New  South  Wales  Report.194  In  England,  the  Payne  Committee  was  of  the 
view  that  it  was  neither  necessary  nor  desirable  to  create  a  new  organization 
with  new  personnel;  rather,  the  Committee  recommended  that  full  use  be 
made  of  the  existing  staff  of  the  county  court  offices  as  far  as  it  was  necessary 
for  enforcement  purposes.195  The  Payne  Report  then  stated:196 

In  this  way  the  Enforcement  Office  will  utilize  the  skills  of  the  existing  staff;  in 
particular,  the  local  knowledge  and  experience  of  county  court  bailiffs  will  be 
employed. 

This  principle  was  re-emphasized  when  the  Payne  Report  considered  the 
position  of  the  Enforcement  Officer,  the  person  to  preside  over  the  proposed 
Enforcement  Office  in  each  district.  The  Report  stated  that  "[i]t  would  be 
undesirable  and  impracticable  to  introduce  a  new  officer  of  equal  rank  with 
the  county  court  registrar"  to  exercise  such  supervisory  functions.197 

The  New  Brunswick  Report,  in  the  context  of  its  comprehensive 
proposals  for  fundamental  reform  of  the  whole  enforcement  system,  also 
proposed  the  retention  and  use  of  existing  personnel,  in  this  case  the  "staff  of 
the  sheriff's  office".  However,  general  supervision  of  the  new  enforcement 
office  was  to  be  in  the  hands  of  the  county  court  clerk.  The  role  of  the  sheriff 
and  his  officers  was  stated  to  be  as  follows:198 

It  is  recommended  that  the  field  work  of  investigation  and  implementation 
be  the  responsibility  of  the  staff  of  the  sheriffs  office,  with  individual  assignment 
of  field  tasks  being  the  responsibility  of  the  sheriff. 

It  is  recommended  that  the  keeping  of  accounts  and  the  clerical  work  of  the 
enforcement  office  be  handled  by  the  staff  of  the  sheriffs  office. 

While  the  New  South  Wales  Report,  and  the  accompanying  Draft  Bill, 
did  not  contain  specific  references  to  the  desirability  of  utilizing  existing, 


191 


192 


For  a  discussion  with  respect  to  staff,  see  the  Payne  Report,  supra,  note  1 1,  at  100,  para. 
361:  "In  the  larger  offices  the  staff  will  no  doubt  be  specifically  allocated  to  enforcement 
duties.  In  the  small  offices  the  staff,  as  at  present,  will  include  the  enforcement  processes  in 
their  other  duties."  See  also  the  notes  to  s.  7  of  the  Draft  Bill  in  the  New  South  Wales 
Report,  supra,  note  12:  reference  is  made  to  the  need  for  "trained  personnel'1,  and 
specialized  training  is  said  to  be  necessary  even  for  the  part-time  staff:  "In  the  larger  centres 
specialist  supplementary  staff  will  no  doubt  be  required." 

Supra,  note  1 1 . 


193  Supra,  note  13. 

194  Supra,  note  12. 

195  See  Payne  Report,  supra,  note  1 1,  at  99,  paras.  356-59. 

196  Ibid.,  at  99,  para.  357. 

197  Ibid.,  at  100,  para.  360. 

198  New  Brunswick  Report,  supra,  note  13,  at  355.  Emphasis  deleted. 
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experienced  personnel,  the  notes  to  some  of  the  draft  sections  made  it  clear 
that  this  was  contemplated;  for  example,  it  was  stated  that  some  of  the  staff 
now  "engaged  in  enforcement  of  judgments  . . .  could  provide  a  nucleus  of 
trained  personnel  for  the  Registrar  of  Judgments".199  With  respect  to  the  use 
of  sheriff's  officers,  the  notes  to  section  7  of  the  Draft  Bill  concluded  as  follows: 

It  is  proposed  that  the  Registrar  should  employ  these  officers  to  carry  out  duties 
similar  to  those  now  carried  out  by  them  in  relation  to  enforcement  of  judgments. 
They  will,  however,  be  carrying  out  their  duties  as  officers  of  the  Registrar  and 
will  be  subject  to  the  control  and  direction  of  that  office. 

We  support  the  proposition  that  existing  personnel  should  be  utilized  and, 
accordingly,  we  recommend  that  our  proposed  enforcement  system  ought  to 
take  full  advantage  of  the  considerable  experience  of  the  sheriff's  staff. 
Furthermore,  we  agree  with  the  Payne  Report  that  no  new  official,  additional 
to  the  sheriff,  ought  to  be  appointed  to  preside  over  the  new  county 
enforcement  office. 

Having  regard  to  our  general  recommendation  that  the  enforcement  of 
small  claims  court  judgment  debts  ought  to  come  under  the  control  of  the  new 
enforcement  office  supervised  by  the  sheriff,  a  word  should  be  said  of  the 
future  role  of  small  claims  court  bailiffs.  As  we  noted  earlier  in  this  Chapter,200 
a  previous  Report  of  the  Ontario  Commission  recommended  that  all  execution 
of  small  claims  court  judgments  ought  to  come  under  the  aegis  of  the  sheriff's 
office.201  After  stating  that  a  separate  small  claims  court  enforcement  system 
"appears  to  exist  solely  for  the  support  of  the  bailiffs",  and  that  "[i]ts 
continuance  is  not  justified",  the  Commission  concluded  that  "the  bailiff  as  a 
separate  officer  attached  to  each  Small  Claims  Court  no  longer  is  necessary. 
All  his  functions  should  be  transferred  to  the  sheriff's  office".202 

We  wish  to  emphasize  the  express  restriction  of  the  observations  in  our 
earlier  Report  to  "the  bailiff  as  a  separate  officer  attached  to  each  Small 
Claims  Court".  The  Commission  endorses  its  earlier  conclusions,  and 
recommends  the  abolition  of  the  office  of  the  bailiff  as  a  separate  and  distinct 
institution,  attached  solely  to  the  small  claims  courts.  However,  we  further 
recommend  that,  where  justified  on  the  grounds  of  experience  and  expertise, 
those  individuals  now  acting  as  small  claims  court  bailiffs  ought  to  be 
employed  as  enforcement  officers  under  the  supervision  and  control  of  the 
sheriff.  We  believe  that  to  cast  aside  the  valuable  experience  and  local 
knowledge  of  many  bailiffs  would  be  entirely  unwarranted.  The  test  ought  to 
be  competence,  and  it  is  for  this  reason  that  we  believe  that  existing 
enforcement  personnel  should  be  considered  as  candidates  to  fill  the  proposed 
new  enforcement  roles. 


199  New  South  Wales  Report,  supra,  note  12,  Draft  Bill,  notes  to  s.  7. 

200  See  supra,  this  Chapter,  Section  2(a). 

201  Ontario  Law  Reform  Commission,  Report  on  Administration  of  Ontario  Courts,  Part  III 
(1973),  at  359-60. 

202  Ibid.,  at  360. 
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The  general  outline  of  the  personnel  organization  in  each  enforcement 
office  set  out  above  contemplates  an  ideal  system  in  which  there  would  be  full- 
time  employees,  each  performing  one  role,  and  each  employed  to  do  rather 
specialized  work.  Yet  it  may  not  be  possible  to  realize  such  an  ideal  in  view  of 
financial  and  other  factors  that,  even  today,  require  an  individual  employee  to 
play  two  or  more  roles  in  certain  small  claims  courts.  For  example,  at  present, 
many  bailiffs  also  act  as  small  claims  court  clerks.  Undoubtedly,  increasing 
the  workload  of  the  bailiffs,  by  requiring  them,  as  enforcement  officers,  to 
enforce  Supreme  Court,  county  and  district  court  and  family  court  judgments, 
as  well  as  small  claims  court  judgments,  would  permit  some  bailiffs  to 
continue  in  the  capacity  of  enforcement  officer  alone,  without  also  acting  as 
clerk.  However,  there  still  may  be  instances  where  full-time  employment  in  a 
particular  location  is  unduly  expensive  or  otherwise  unrealistic.  If  so,  it  may  be 
necessary  to  employ  part-time  personnel  in  each  office  or  to  require  a 
particular  individual  to  perform  dual  functions. 

The  duality  problem  would  be  most  acute  if  the  person  employed  were 
required  to  be  both  an  enforcement  officer  under  the  direction  of  the  sheriff 
and  a  small  claims  court  officer  responsible  to  the  small  claims  court 
administration.  In  our  view,  this  type  of  duality  of  roles  should  be  avoided  if  at 
all  possible.  If  such  duality  cannot  be  avoided  and  it  is  necessary  for  a  person 
to  perform  two  roles,  it  is  to  be  hoped  that  that  person  would  be  employed  in 
both  capacities  within  the  same  administrative  structure  to  avoid  conflicting 
supervision  and  accountability.  For  example,  if  necessary,  one  individual 
could  perform  two  roles,  both  of  them  either  in  the  small  claims  court  or  in  the 
enforcement  office. 

If,  however,  contrary  to  our  views,  the  type  of  duality  of  roles  to  which  we 
object  is  considered  unavoidable,  and  one  individual  is  required  to  act  as  both 
small  claims  court  clerk  and  enforcement  officer,  the  individual  should 
continue  to  report  to  the  small  claims  court  administration  in  his  capacity  as 
clerk,  and  to  the  sheriff  in  his  capacity  as  enforcement  officer. 

There  is  yet  a  further  rationale,  apart  from  administrative  convenience, 
for  proposing  that  any  duality  of  roles  should  place  the  individual  concerned 
under  the  same  administrative  authority.  At  present,  a  small  claims  court 
clerk  is  more  than  a  mere  administrative  officer;  in  many  cases,  for  example, 
he  provides  important  information  and  advice  for  litigants  and  others.  We 
believe  that  this  critical  role  as,  in  a  sense,  an  intermediary,  would  be 
compromised  in  the  eyes  of  those  involved  in  small  claims  court  litigation  if  the 
clerk  were  also  an  enforcement  officer  responsible  for  seizing,  selling  and 
garnishing  the  assets  of  the  debtor  on  behalf  of  his  creditors. 

5.     THE  ENFORCEMENT  OFFICE  RESPONSIBLE  FOR  ACTIVE 
ENFORCEMENT  MEASURES 


(a)    Procedures  by  Which  the  Enforcement  Office  is  Given  Carriage  of 
Active  Enforcement  Measures 

Before  considering  the  restriction  of  active  enforcement  to  one  enforce- 
ment office,  and  the  rules  governing  the  choice  of  appropriate  enforcement 
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office,  it  is  necessary  to  discuss  the  manner  in  which  enforcement  measures 
would  be  initiated  by  a  judgment  creditor.  At  the  present  time,  a  judgment 
creditor  wishing  to  commence  enforcement  proceedings  must  employ  separate 
and  distinct  methods  to  reach  the  debtor's  assets;  for  example,  he  must  obtain 
a  garnishment  order  in  respect  of  debts  and  a  writ  of  fieri  facias  against 
personalty  and  realty.  We  have  concluded  that  the  use  of  separate 
enforcement  procedures  to  reach  different  types  of  assets  is  unwarranted. 
Accordingly,  we  recommend  that,  in  lieu  of  separate  and  distinct  documents 
by  which  various  enforcement  measures  now  are  initiated,  there  should  be 
endorsed  on  a  certified  copy  of  the  judgment  to  be  enforced  a  direction  by  the 
court  to  the  sheriff  to  commence  enforcement  proceedings.203  The  certified 
copy  of  the  judgment  endorsed  with  the  court's  direction  described  above 
should  be  called  a  "writ  of  enforcement"  and  should  comprehend  all  methods 
of  enforcement  from  all  courts,  except  garnishment  of  wages  emanating  from 
the  provincial  courts  (family  division).204  Like  the  present  writ  of  fieri  facias, 
then,  the  new,  more  comprehensive  writ  of  enforcement  would  represent  an 
order  of  the  court  that  the  sheriff  enforce  the  judgment  in  question.205  To 
commence  enforcement  against  a  debtor,206  we  recommend  that  a  creditor 
should  be  required  to  deliver  a  copy  of  the  writ  of  enforcement  to  the 
enforcement  office.  The  new  writ  of  enforcement,  like  the  present  writ  of  fieri 
facias,  should  remain  in  force  for  six  years  from  its  issue,  unless  renewed 
before  it  expires,  and  provisions  akin  to  Rule  566  of  the  Supreme  Court  of 
Ontario  Rules  of  Practice  should  apply  accordingly. 


(b)    The  Restriction  of  Active  Enforcement  to  One  Enforcement  Office 

We  have  recommended  the  retention  of  the  present  county-wide 
organization  of  enforcement  activities  centred  in  a  reorganized  sheriffs  office. 
In  order  to  avoid  the  evils  inherent  in  parallel  and  uncoordinated  enforcement 
against  the  same  debtor,  we  believe  that  it  is  imperative  that  only  one  office 
should  have  carriage  of  all  active  enforcement  measures  taken  in  respect  of 


203  As  we  shall  see,  on  the  creditor's  instructions.  See  infra,  this  Chapter,  Section  5(d)(i)  and 
(ii). 

204  See  supra,  this  Chapter,  Section  2(b).  Of  course,  family  court  "show  cause"  proceedings, 
under  s.  28  of  The  Family  Law  Reform  Act,  1978,  S.O.  1978,  c.  2,  would  not  be 
comprehended  by  the  proposed  new  writ  of  enforcement. 


205 


206 


Dissent  by  the  Honourable  Richard  A.  Bell,  P.C.,  Q.C.: 

One  of  the  Commissioners,  the  Honourable  Richard  A.  Bell,  P.C.,  Q.C.,  sees  no  reason 
to  have  a  "Writ  of  Enforcement"  issued.  The  judgment  itself  is  the  order  of  the  court, 
sufficient  in  itself,  and  it  does  not  need  to  be  reinforced  by  another  document, 
administratively  issued  and  being  a  nuisance  to  court  officials  and  solicitors  alike. 

We  have  been  plagued  in  the  common  law  world,  Mr.  Bell  believes,  by  a  whole  series  of 
enforcement  writs  "with  delightful  Latin  names".  The  replacement  of  these  unnecessary 
medieval  writs  by  one  called  a  "writ  of  enforcement"  is  an  advance  from  the  Middle  Ages, 
but  still  an  intrusion  of  an  extra  step  into  what  should  be  the  simple  process  of  enforcing  the 
order  of  the  Court  —  that  is,  the  judgment. 

See,  also,  infra,  this  Chapter,  Section  5(d). 
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any  one  debtor.  The  importance  of  limiting  enforcement  activity  to  but  one 
office  was  stressed  by  the  New  Brunswick  Report.207  The  Report  stated:208 

Consolidation  of  all  enforcement  proceedings  against  a  single  debtor  can 
best  be  accomplished  by  establishing  a  general  jurisdictional  rule  under  which 
only  one  local  enforcement  office  would  have  jurisdiction  over  the  debtor.  The 
enforcement  of  any  judgment  against  a  debtor  would  then  be  taken  to  that  one 
office,  where  the  enforcement  could  be  readily  consolidated  with  other 
enforcement  proceedings. 

To  countenance  enforcement  emanating  from  more  than  one  source  is  to 
perpetuate  and  encourage  the  type  of  fragmentation  and  lack  of  coordination 
that  today  plagues  both  the  enforcement  regime  as  a  whole  and  the  officials 
responsible  for  its  administration  and  operation.  Accordingly,  we  recommend 
that,  with  the  exception  of  family  court  wage  garnishment,209  all  traditional 
enforcement  measures  against  a  particular  debtor,  such  as  seizure  and  sale  of 
personalty,  enforcement  against  realty,  garnishment,  and  so  on,  should  be 
conducted  through  only  one  enforcement  office,  and  that  office  ought  to  be  the 
enforcement  office  selected  by  means  of  the  rules  described  below.210 


(c)     Rules  Respecting  the  Selection  of  the  Proper  Enforcement  Office 
and  the  Transfer  of  Enforcement  Proceedings  to  and  from  that 
Office 

(i)    General  Rules 

The  proposed  restriction  of  virtually  all  active  enforcement  proceedings 
against  the  same  debtor  to  one  enforcement  office  necessitates  a  clear  and 
comprehensive  set  of  rules  respecting  which  enforcement  office  is  appropriate 
and  how  it  is  selected.  These  rules  should  be  both  unambiguous  and 
comprehensive,  since  officials  responsible  for  choosing  the  appropriate  office 
have  a  major  role  in  maintaining  coordination  and  integration  of  all 
enforcement  measures  taken  against  the  same  debtor. 

Concerning  the  choice  of  the  proper  enforcement  office,  reference  should 
be  made  to  the  rather  full  discussion  in  the  New  Brunswick  Report.211  The 
general  rules  are  expressed  in  that  Report  as  follows:212 

It  is  recommended  that  provision  be  made  for  only  one  enforcement  office  to 
have  jurisdiction  in  enforcement  proceedings  against  a  particular  debtor 
according  to  the  following  guidelines: 


207 
208 
209 
210 
211 
212 


Supra,  note  13. 

Ibid.,  at  349. 

See  supra,  this  Chapter,  Section  2(b). 

See  infra,  this  Chapter,  Section  5(c). 

Supra,  note  13. 

Ibid.,  at  355-56.  Emphasis  deleted. 
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(1)  for  a  natural  person,  the  enforcement  office  of  the  area  where  he  is 
ordinarily  resident,  or,  if  he  is  not  ordinarily  resident  in  the  province, 
the  area  in  which  he  is  ordinarily  employed,  or,  if  he  is  neither 
ordinarily  resident  nor  ordinarily  employed  in  the  province,  an  area 
in  which  he  has  assets  to  be  realized, 

(2)  for  a  corporation  with  its  head  office  in  the  province,  the 
enforcement  office  of  the  area  where  the  head  office  is  located,  and 

(3)  for  a  corporation  with  its  head  office  outside  the  province,  the 
enforcement  office  of  the  area  where  the  principal  office  of  the 
corporation  is  located,  or,  if  the  corporation  has  no  such  office,  an 
area  in  which  it  has  assets  to  be  realized. 

In  formulating  these  rules,  the  New  Brunswick  Report  advanced  the 
proposition  that  two  major  factors  in  determining  which  enforcement  office 
ought  to  enforce  the  judgment  against  the  debtor  are  the  convenience  of  the 
debtor  and  the  convenience  of  those  officials  having  carriage  of  the 
enforcement  proceedings.  While  one  must  not  lose  sight  of  the  fact  that  it  is 
the  creditor  who  has  a  judgment  to  be  enforced,  in  principle  we  accept  the 
above  proposition.213  Insofar  as  the  rules  governing  the  choice  of  office  having 
carriage  of  enforcement  against  a  corporation  are  concerned,  the  New 
Brunswick  proposals  involve  a  somewhat  arbitrary  decision.  However,  in  the 
context  considered  here,  it  is  not  likely  that  any  scheme  could  avoid  some 
arbitrary  choices;  it  is  sufficient  if  the  governing  rules  are  as  comprehensive 
and  as  reasonable  as  possible.  With  respect  to  enforcement  against  a 
corporation,  then,  we  agree  that  there  should  be  some  physical  nexus  between 
the  office  responsible  for  enforcement  and  the  corporation's  officers,  employees 
or  exigible  property. 

On  balance,  the  Commission  has  concluded  that  the  rules  proposed  in  the 
New  Brunswick  Report  meet  the  twin  requirements  of  clarity  and  comprehen- 
siveness. Accordingly,  we  recommend  that  similar  rules  be  adopted  in  Ontario 
to  govern  the  choice  of  appropriate  county  enforcement  office.214 

In  an  earlier  Section,  we  recommended  that,  in  order  to  commence 
enforcement  against  a  debtor,  a  creditor  should  be  required  to  deliver  a  copy  of 
the  proposed  new  writ  of  enforcement  to  the  county  enforcement  office. 
Ordinarily,  the  writ  would  be  delivered  to  the  sheriff  of  the  county  in  which  the 
judgment  was  obtained,  although  the  creditor  would  be  free  to  file  his  writ  in 
any  county  in  which  the  debtor  had  exigible  assets.  If  the  sheriff  discovers  that 
prior  enforcement  measures  have  been  commenced  against  the  same  debtor  in 
another  county,215  he  should  be  required  to  investigate  the  matter216  and  to 

213  The  enforcement  office  normally  would  communicate  or  deal  with  the  creditors  by 
telephone  or  letter  —  except,  for  example,  where  the  creditors  attend  a  debtor  examination 
—  so  that  the  proximity  of  the  proper  enforcement  office  to  the  residences  or  places  of 
business  of  the  creditors  generally  would  be  of  less  fundamental  importance  than  the 
proximity  of  that  office  to  the  residence  or  place  of  business  of  the  debtor. 
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A  discussion  of  local  enforcement  offices  within  a  county  appears  infra,  this  Chapter, 
Section  5(c)(iii). 

The  means  by  which  a  sheriff  would  be  able  to  obtain  relevant  information  concerning  the 
debtor  are  discussed  infra,  this  Chapter,  Section  5(c)(iv). 

With  respect  to  the  duty  of  a  sheriff  in  the  situation  described,  reference  should  be  made 
to  the  proposal  in  the  New  Brunswick  Report,  supra,  note  13,  at  356,  that  "any  official 
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consult  with  the  other  sheriff  involved  to  determine  the  proper  office,  having 
regard  to  the  rules  proposed  above.217.  Consequently,  where,  for  example,  a 
debtor  lives  in  the  county  for  which  the  sheriff  in  receipt  of  a  writ  is 
responsible,  the  sheriff  should  assume  control  of  enforcement  against  that 
debtor;  where  the  debtor  resides  in  another  county,  the  sheriff  should  forward 
a  copy  of  the  writ  of  enforcement  to  the  enforcement  office  in  that  other 
county.  Where  necessary,  a  full  or  partial  transfer  of  enforcement  proceedings 
from  one  office  to  another  should  take  place.218  Leaving  aside  for  the  moment 
the  possibility  of  a  full  or  partial  transfer  of  enforcement  proceedings,  once  the 
proper  enforcement  office  has  been  chosen  by  means  of  the  proposed  rules,  no 
other  enforcement  office  should  have  jurisdiction  to  enforce  the  judgment 
against  the  debtor  in  question.  In  addition,  the  sheriff  of  the  proper  office 
should  inform  the  debtor  and  the  creditor  that  his  office  has  carriage  of  the 
enforcement  measures  to  be  taken  against  the  debtor.219 

The  above  proposal  manifests  what  we  consider  to  be  the  requisite  degree 
of  central  supervision  and  control  with  respect  to  the  manner  by  which  the 
proper  enforcement  office  is  given  carriage  of  active  enforcement  against  a 
debtor.  We  believe  that  the  burden  of  selecting  the  proper  enforcement  office 
cannot  and  should  not  fall  on  the  creditor  initiating  enforcement  measures,  for 
ordinarily  he  would  not  be  cognizant  of  the  appropriate  rules  nor  have  any 
expertise  in  applying  them.  Rather,  in  all  cases  the  selection  should  be  the 
responsibility  of  the  sheriffs  involved.  They  would  best  be  able  to  assess  which 
enforcement  office  ought  to  have  supervision  and  control,  having  regard  to 
these  rules.  We  do  not  believe  that  placing  this  responsibility  on  the  sheriff 
would  involve  the  expenditure  of  much  additional  time  or  effort.  Ordinarily,  it 
would  not  be  onerous  to  determine,  under  the  applicable  rules,  which 
enforcement  office  ought  to  have  carriage  of  enforcement.  It  is  anticipated 
that  in  most  cases,  carriage  would  lie  with  the  sheriff  to  whom  the  writ  of 
enforcement  was  originally  delivered. 

In  the  preceding  paragraphs  we  have  set  forth  the  proposed  rules 
concerning  the  selection  of  the  appropriate  county  enforcement  office.  It  may 
now  be  helpful  to  summarize  the  jurisdiction  of  the  sheriff  under  various 
typical  circumstances.220  Using  a  natural  person  for  the  purpose  of  illustration, 
the  least  complicated  situation  in  which  the  proposed  rules  would  be  employed 
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involved  in  enforcement  who  is  informed  by  a  debtor  that  the  debtor  is  subject  to  more  than 
one  separate  enforcement  proceeding  in  the  province  [should]  have  a  duty  to  investigate  the 
allegation"  (emphasis  deleted).  While  we  endorse  this  proposal  in  principle,  we  are  of  the 
view  that  it  ought  not  to  be  restricted  to  the  situation  where  the  sheriff  is  informed  only  by 
the  debtor  himself.  As  we  shall  see,  there  are  other  means  by  which  the  sheriff  could  obtain 
relevant  information  concerning  the  debtor:  see  infra,  this  Chapter,  Section  5(c)(iv). 

Concerning  the  resolution  of  disagreements  between  sheriffs,  see  infra,  this  Section. 

See  infra,  this  Chapter,  Section  5(c)(ii). 

If  a  provincial  enforcement  register  is  established,  certain  relevant  information  concerning 
the  debtor,  and  the  location  of  the  office  responsible  for  active  enforcement  measures 
against  him,  would  have  to  be  forwarded  for  inclusion  in  that  register.  See  infra,  Section  6. 

The  situations  discussed  below  ignore  the  existence  of  any  local  enforcement  offices  within 
a  county.  The  relevance  of  such  offices  to  the  issue  at  hand  will  be  considered  infra,  this 
Chapter,  Section  5(c)(iii). 
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would  be  where  a  writ  of  enforcement  has  been  filed  with  the  sheriff  against  a 
debtor  who  is  ordinarily  resident  in  the  county  for  which  the  sheriff  has 
responsibility,  and  where  it  is  revealed  that  no  other  enforcement  measure  has 
been  commenced  against  the  debtor.221  Utilizing  the  proposed  rules  for 
selecting  the  proper  enforcement  office,  it  is  clear  that  the  sheriff  to  whom  the 
writ  originally  was  delivered  would  assume  carriage  of  enforcement.  If,  in  the 
above  example,  the  sheriff  discovered  that  earlier  enforcement  measures  had 
been  instituted  against  the  debtor  in  his  own  county,  the  locus  of  responsibility 
for  active  enforcement  would  be  the  same:  having  regard  to  the  proposed  rules, 
it  would  be  clear  that  the  sheriff  to  whom  the  writ  was  delivered  would 
continue  to  exercise  supervision  and  control  over  enforcement.  In  neither  of 
the  two  cases  described  above  would  a  coordination  problem  occur,  since  only 
one  county  and  one  enforcement  office  would  be  involved. 

However,  a  debtor,  resident  in  County  A  and  against  whom  enforcement 
proceedings  have  been  commenced  in  that  county,  may  own  cottage  property 
in  County  B,  for  example.  If  another  creditor  obtains  a  judgment  and  delivers 
a  writ  of  enforcement  against  that  debtor  to  the  sheriff  in  County  B,  a 
coordination  problem  may  arise  if  both  sheriffs  act  independently  and  without 
knowledge  of  each  other's  activities.  We  wish  to  emphasize  once  again  that  it 
is  imperative  that  enforcement  measures  against  a  debtor  should  be 
coordinated  and  directed  by  only  one  enforcement  office.  We  believe  that  the 
rules  we  have  proposed  would  serve  to  resolve  the  type  of  coordination  problem 
just  described.  As  we  stated  earlier,  where  a  sheriff  to  whom  a  writ  has  been 
delivered  discovers  enforcement  proceedings  against  the  debtor  in  another 
county,  he  should  be  required  to  investigate  the  prior  enforcement  proceedings 
and,  along  with  the  other  sheriff  involved,  resolve  the  issue  of  which  office  is 
the  appropriate  one.  In  the  above  example,  where  a  natural  debtor  has  a 
residence  in  both  counties,  but  resides  ordinarily  in  County  A,  under  the  above 
rules  the  enforcement  office  in  County  A  would  have  final  responsibility  for  all 
active  enforcement  matters. 

In  the  preceding  example,  the  resolution  of  any  potential  coordination 
problem  would  be  relatively  simple,  since  there  could  be  but  one  logical  choice 
concerning  which  enforcement  office  should  assume  final  authority.  However, 
while  the  aforementioned  rules  would  resolve  almost  all  jurisdictional 
conflicts,  in  some  cases  they  would  not  provide  a  clear  answer.  For  example, 
the  debtor  may  reside  or  may  be  employed  in  two  counties,  and  may  have 
assets  divided  equally  between  the  two  counties.  Or,  instead  of  clear  and 
sufficient  information  resulting  in  an  ability  to  select  one  office  under  the 
proposed  rules,  the  information  concerning  the  debtor  may  be  inadequate, 
leading  the  sheriffs  involved  to  disagree  on  which  enforcement  office  is 
appropriate.  In  such  cases,  another  method  of  selecting  the  paramount 
enforcement  office  must  be  adopted.  The  Commission  has  considered  four 
possible  alternatives: 

1.  The  creditor  should  be  entitled  to  designate  which  enforcement 
office  ought  to  have  the  ultimate  authority  with  respect  to  all 
enforcement  measures. 


221 


Concerning  the  various  means  by  which  a  sheriff  would  be  able  to  obtain  relevant 
information  about  a  debtor,  see  infra,  this  Chapter,  Section  5(c)(iv). 
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2.  The  enforcement  office  in  the  county  in  which  enforcement 
proceedings  were  first  initiated  against  the  debtor  should  have 
ultimate  supervision  and  control. 

3.  The  sheriffs  directly  involved  should  determine  which  office  is  to 
have  paramountcy  and,  where  they  cannot  agree,  they  should  apply 
to  the  court  for  a  determination. 

4.  The  debtor  should  be  accorded  the  final  decision-making  power. 

We  are  of  the  opinion  that,  having  regard  to  our  attempts  to  streamline  the 
enforcement  system  and  to  make  it  more  efficient  and  effective,  the 
requirements  of  simplicity  and  speed  should  be  paramount  in  the  circum- 
stances considered  above.  We  believe  that  these  objectives  would  best  be  met 
by  proposing  an  expeditious  and  simple  formula  by  which  a  final  decision 
could  be  made.  Since,  in  the  context  considered  here,  there  would  be  no 
strictly  logical  or  self-evident  justification  for  choosing  one  office  over  another, 
on  balance  we  recommend  the  adoption  of  alternative  2. 


(ii)  Full  and  Partial  Transfers  of  Enforcement  Proceedings 

From  our  discussion  in  the  preceding  Section,  it  is  clear  that  the 
assumption  of  supervision  and  control  by  one  office  prima  facie  should 
preclude  others  from  enforcing  the  judgment.  The  qualification  reflected  by 
the  use  of  the  term  "prima  facie'"  is  important.  Notwithstanding  the 
commencement  of  enforcement  in  one  county,  it  may  be  desirable  to  transfer 
all  enforcement  activities  to  the  enforcement  office  in  another  county.  For 
example,  a  debtor  may  have  moved  with  his  exigible  assets  to  another  county 
after  the  initiation  of  enforcement  proceedings  against  him  in  the  county 
where  he  formerly  lived.  Because  the  debtor  no  longer  would  have  any 
connection  with  the  latter  county,  it  would  be  clear  under  our  rules  that  a 
complete  transfer  of  all  enforcement  activities  should  be  made  to  the  county  in 
which  the  debtor  now  resides. 

However,  while  the  application  of  our  rules  might  result  in  the  choice  of 
one  office  as  the  appropriate  enforcement  office,  it  may  be  desirable,  having 
regard  to  such  factors  as  convenience  in  carrying  out  the  enforcement 
proceedings  and  the  convenience  of  the  debtor,  to  effect  a  partial  transfer  of 
enforcement  proceedings  to  another  office.  For  example,  assume  that  the 
debtor  ordinarily  resides  in  County  A  but  has  all  or  most  of  his  exigible  assets 
in  County  B.  Under  the  recommended  rules  governing  the  choice  of  the 
enforcement  office  with  ultimate  supervisory  control,  the  office  in  County  A 
prima  facie  would  have  such  control.  Yet,  while  this  choice  would  appear  to  be 
eminently  reasonable  with  respect  to  the  conduct  of  judgment  debtor 
examinations,  since  the  debtor  lives  in  County  A,  it  would  not  be  reasonable 
with  respect  to  the  seizure  or  garnishment  of  the  debtor's  assets  in  the  other 
county.  Accordingly,  a  partial  transfer  of  enforcement  proceedings  to  County 
B  would  be  desirable. 

The  Commission  is  of  the  view  that,  notwithstanding  the  necessity  for 
certain  general  rules  governing  the  choice  of  appropriate  enforcement  office, 
there  also  must  be  sufficient  flexibility  in  the  enforcement  system  to  balance 
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the  legitimate  interests  of  creditors,  debtors  and  enforcement  personnel.  The 
Commission  recommends,  therefore,  that  the  sheriff  who,  under  our  rules, 
initially  has  the  ultimate  supervision  and  control  of  all  active  enforcement 
against  a  particular  debtor  should  be  empowered  in  appropriate  circum- 
stances to  transfer  carriage  of  active  enforcement  measures  to  a  sheriff  in  any 
other  enforcement  office.  The  sheriff  should  be  empowered  to  make  either  a 
total  or  partial  transfer  of  all  enforcement  measures. 

Where  a  total  transfer  has  been  made,  final  supervision  and  control 
should  pass  to  the  recipient  enforcement  office  since,  by  definition,  no  residual 
enforcement  jurisdiction  would  reside  in  the  transferring  office.  The  possibility 
of  a  complete  transfer  of  authority  would  permit  the  system  to  retain  sufficient 
flexibility  without  sacrificing  the  goal  of  establishing  centralized  and 
integrated  control. 

However,  where  only  a  partial  transfer  has  been  effected,  there  would  be 
a  different  relationship  between  the  enforcement  offices.  For  example,  the 
sheriff  in  the  county  where  the  debtor  resides,  and  who  has  overall  authority, 
should  be  empowered  to  delegate  to  the  sheriff  in  another  county,  where  the 
debtor  has  his  assets,  the  power  to  seize  and  sell  the  debtor's  personalty  or 
realty,  or  to  garnish  his  wages  or  debts,  and  so  on,  as  the  case  may  be.  We 
recommend  that  a  transferring  sheriff  should  be  empowered  to  delegate  to 
another  sheriff  the  responsibility  for  some  active  enforcement  measures 
required  to  be  taken  against  that  debtor.  We  further  recommend  that  the 
sheriff  in  the  enforcement  office  to  which  a  partial  transfer  of  enforcement  has 
been  made  should  be  under  a  duty  to  report  to  the  sheriff  in  the  supervisory 
office.  By  such  delegation  and  by  the  requirement  of  accountability  to  one 
office,  centralization  of  supervision  and  of  enforcement  information  would  be 
maximized  without  jeopardizing  the  efficiency  of  the  enforcement  system  as  a 
whole.  Moreover,  functional  specialization  as  between  various  enforcement 
offices  would  be  possible  without  promoting  fragmentation  and  confusion  in 
that  system.  Finally,  where  there  has  been  a  transfer,  the  debtor  and  the 
creditors  should  be  notified  of  the  enforcement  office  or  offices  having  carriage 
of  active  enforcement  taken  against  the  debtor. 

In  connection  with  the  jurisdiction  of  the  sheriff  to  transfer  enforcement 
proceedings  to  another  enforcement  office,  reference  should  be  made  to  the 
New  Brunswick  Report,  where  the  following  proposal  was  made:2 
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New  Brunswick  Report,  supra,  note  13,  at  357.  Emphasis  deleted.  See,  also,  the  Payne 
Report,  supra,  note  1 1,  at  105,  para.  388:  "Provision  should  be  made  for  the  transfer  of 
enforcement  proceedings  from  one  Enforcement  Office  to  another  so  that  all  proceedings 
against  one  debtor  are  centred  in  one  Office."  An  existing  precedent  with  respect  to  the  right 
of  a  sheriff  to  transfer  one  aspect  of  enforcement  proceedings  on  the  basis  of  convenience  is 
to  be  found  in  s.  35  of  The  Executions  Act,  R.S.S.  1978,  c.  E-12.    S.  35  provides  as  follows: 

35.  Subject  to  any  directions  by  the  Inspector  of  Legal  offices,  the  sheriff  to 
whom  a  writ  of  execution  has  been  delivered  may  at  any  time  forward  a  certified  copy 
of  the  writ  and  of  all  endorsements  thereon  to  any  other  sheriff  who,  in  his  opinion,  is 
more  conveniently  located  to  realize  on  the  writ  and  where  he  does  so  he  shall  notify 
the  execution  creditor  or  his  solicitors  of  such  action  and  such  other  sheriff  shall  be 
charged  with  the  execution  of  the  writ  but  he  shall  not  forward  a  certified  copy  of  the 
writ  to  any  land  titles  office  unless  instructed  to  do  so  by  the  execution  creditor  or  his 
solicitors  and  the  prescribed  fees  are  paid. 
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It  is  recommended  that  the  official  in  charge  of  the  enforcement  proceedings 
be  authorized  to  transfer  the  enforcement  proceedings  to  another  enforcement 
office  if  he  is  satisfied  that  it  is  in  the  interest  of  convenience  in  carrying  out  the 
enforcement  proceedings  and  in  the  interest  of  convenience  to  the  debtor  in 
complying  with  the  enforcement  decision  and  if,  where  the  debtor  is  a  natural 
person  ordinarily  resident  in  the  area  of  the  enforcement  office  in  charge  of  the 
proceedings,  the  debtor  consents. 

The  Commission  agrees  that  two  critical  factors  in  determining  whether 
enforcement  proceedings  ought  to  be  transferred  are  "the  interest  of 
convenience  in  carrying  out  the  enforcement  proceedings"  and  "the  interest  of 
convenience  to  the  debtor  in  complying  with  the  enforcement  decision".  While 
the  role  of  the  creditors  quite  clearly  forms  an  integral  part  of  the  enforcement 
system,  their  interest  ordinarily  is  subsumed  under  the  first-mentioned 
objective,  since  the  realization  of  this  objective  usually  would  expedite  the 
payment  of  the  judgment  debt. 

The  Commission,  however,  does  not  believe  that  the  consent  of  the  debtor 
ought  to  be  a  condition  precedent  to  the  transfer  of  enforcement  proceedings, 
even  "where  the  debtor  is  a  natural  person  ordinarily  resident  in  the  area  of 
the  enforcement  office  in  charge  of  the  proceedings".223  We  recommend  that 
the  sheriff,  in  deciding  whether  to  effect  a  transfer,  should  have  regard  to  all 
the  circumstances  of  the  case,  including  the  requirements  of  efficient  and 
effective  enforcement  and  the  needs  of  the  debtor  and  creditors.  The  weight  to 
be  attached  to  any  one  factor  should  be  left  to  the  sheriff.  We  do  not  believe 
that  rigid  statutory  formalities,  such  as  the  mandatory  prior  consent  of  the 
debtor,  ought  to  fetter  his  jurisdiction. 

While  in  the  light  of  the  rather  comprehensive  New  Brunswick  proposal 
quoted  above  it  does  not  seem  strictly  necessary,  the  New  Brunswick  Report 
also  dealt  specifically  with  debtors  who  move  from  one  enforcement 
jurisdiction  to  another.  The  Report  recommended  as  follows:224 

It  is  recommended  that,  where  a  debtor  subject  to  enforcement  proceedings 
in  one  enforcement  office  moves  his  ordinary  residence  or  its  head  office  or 
principal  office  to  the  area  of  another  enforcement  office,  the  official  in  charge  of 
the  enforcement  proceedings  [should]  be  authorized  to  transfer  the  proceedings 
to  the  other  enforcement  office  if  he  is  satisfied  that  the  transfer  is  in  the  interest 
of  convenience  in  carrying  out  the  enforcement  proceedings  and  in  the  interest  of 
convenience  to  the  debtor  in  complying  with  the  enforcement  order,  and,  if  he 
does  not  transfer  the  proceedings  in  the  case  of  such  a  move,  the  official  [should] 
be  required  to  forward  a  notice  of  the  enforcement  proceedings  in  progress  to  the 
other  enforcement  office.  ^225^ 
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New  Brunswick  Report,  supra,  note  13,  at  357. 

Ibid.,  at  357-58.  Emphasis  deleted. 

The  New  Brunswick  Report,  ibid.,  stated,  at  351,  that  the  "transfer  should  not  be 
automatic,  since  the  debtor  might  move  solely  for  the  purpose  of  complicating  the 
enforcement  proceedings".  See,  also,  the  Payne  Report,  supra,  note  1 1,  at  31 1,  para.  1 198: 
"If,  in  consequence  of  a  change  of  a  debtor's  residence  or  place  of  business,  it  should  become 
necessary  for  enforcement  to  proceed  in  a  different  Enforcement  Office,  the  file  will  be 
passed  to  the  new  Enforcement  Office  and  notice  of  the  change  will  be  sent  by  the  new 
Enforcement  Office  to  the  Central  Register." 
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The  purpose  of  the  last-mentioned  notice  is,  of  course,  for  the  responsible 
official  to  alert  "the  other  enforcement  office"  —  the  one  having  jurisdiction 
for  the  area  to  which  the  debtor  has  moved  —  that  enforcement  proceedings 
are  still  continuing  in  his  office.  In  this  way,  new  enforcement  proceedings 
would  not  be  commenced  in  that  other  office  simply  on  the  basis  that  the 
debtor  has  moved  into  its  jurisdiction. 

The  Commission  subscribes  in  principle  to  the  New  Brunswick  proposal 
quoted  in  the  preceding  paragraph,  particularly  inasmuch  as  it  merely  reflects 
one  aspect  of  the  more  comprehensive  proposal  recommended  at  an  earlier 
juncture.  However,  we  do  not  believe  that  it  is  necessary  to  isolate  the  factor  of 
the  debtor's  move  for  special  treatment;  it  is  only  one  consideration  or 
circumstance  of  many  to  which  the  sheriff  ought  to  have  regard  before 
exercising  his  transfer  jurisdiction  under  the  general  proposal. 

Insofar  as  it  is  necessary  for  the  sheriff  to  notify  "the  other  enforcement 
office"  that  no  transfer  of  proceedings  will  be  made,  as  recommended  in  the 
New  Brunswick  Report,  attention  should  be  focused  on  the  coordination 
problem  caused  by  a  debtor's  moving  from  County  A  to  County  B.226  New 
enforcement  measures,  initiated  subsequent  to  the  debtor's  move,  might  be 
commenced  in  and  undertaken  by  the  enforcement  office  in  County  B,  since 
under  our  proposed  rules  the  ordinary  residence  of  a  natural  debtor  would 
determine  the  proper  enforcement  office  having  responsibility  for  enforce- 
ment. Until  the  establishment  of  a  province-wide  enforcement  register,  to  be 
recommended  below,227  if  the  debtor  sought  to  complicate  the  enforcement 
process  and  frustrate  his  creditors,  he  might  keep  the  enforcement  office  in 
County  B  in  ignorance  of  enforcement  measures  already  in  existence  against 
him  in  County  A.228  Accordingly,  where  it  is  known  that  the  debtor  has  moved 
to  County  B,  a  notice  of  the  subsisting  enforcement  measures,  sent  to  the 
enforcement  office  in  County  B,  could  be  of  no  little  importance.  Therefore,  to 
avoid  confusion  and  lack  of  coordination,  we  recommend  that  a  notice  of  the 
kind  described  above  should  be  sent  where  the  debtor  moves  out  of  the  county 
after  enforcement  activities  have  been  commenced  against  him  in  that  county, 
even  where  no  transfer  of  enforcement  proceedings  in  fact  is  to  be  made  to  the 
enforcement  office  in  the  second  county.  The  notice  to  the  enforcement  office 
in  the  county  to  which  the  debtor  moves  should  alert  that  office  that  existing 
measures  are  under  way  against  the  debtor  in  another  county.  This  notice 
therefore  would  avoid  potential  problems  in  the  enforcement  of  the  judgment 
or  judgments  against  the  debtor  in  the  absence  of  a  comprehensive  register  of 
enforcement  proceedings  for  all  of  Ontario. 
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If  he  moves  within  the  county,  and  given  the  proposed  county-wide  organizational  basis 
for  the  new  enforcement  regime  in  Ontario,  the  sheriff  would  remain  responsible  for  all  new 
enforcement  measures  to  be  initiated  against  the  debtor  in  the  county.  As  a  result,  the 
sheriff  would  be  able  to  coordinate  all  enforcement  activities  against  the  debtor  within  his 
bailiwick,  and  the  type  of  notice  described  in  the  New  Brunswick  proposal  would  not  be 
necessary. 

See  infra,  this  Chapter,  Section  6(b). 

If  a  province-wide  register  is  established,  a  sheriff  in  one  county  could  easily  discover  if 
and  where  any  prior  enforcement  measures  have  been  commenced  against  the  debtor 
anywhere  in  Ontario.  The  situation  described  in  the  text  illustrates  the  importance  of  a 
comprehensive  province-wide  register. 
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Two  additional  matters  now  must  be  considered  in  respect  of  the  full  or 
partial  transfer  of  enforcement  proceedings  from  one  enforcement  office  to 
another.  The  first  matter  concerns  the  status  of  existing  enforcement 
proceedings  where  a  sheriff  discovers,  or  is  informed,  that  parallel  enforce- 
ment proceedings  have  been  commenced  against  the  same  debtor.  We  already 
have  recommended  that  there  should  be  statutory  rules  respecting  the  choice 
of  which  office  is  to  have  ultimate  supervisory  control  over  enforcement. 
However,  it  may  take  some  time  to  investigate  and  resolve  various  matters 
arising  from  the  application  of  such  rules. 

The  New  Brunswick  Report  addressed  itself  to  the  status  of  existing 
enforcement  activities  during  the  period  following  discovery  of  parallel 
proceedings  but  before  the  final  determination  of  which  office  has  ultimate 
authority.  The  following  recommendation  was  proposed:229 

It  is  recommended  that,  during  any  investigation  of  whether  other 
enforcement  proceedings  are  in  progress  in  the  province  ^  against  the  same 
debtor  and  pending  any  determination  that  such  enforcement  proceedings  be 
consolidated  in  another  office,  enforcement  proceedings  in  progress  in  a  particular 
enforcement  office  continue,  as  far  as  possible,  as  if  no  other  enforcement 
proceedings  were  in  progress  against  the  debtor. 

We  believe  that,  in  principle,  the  above  proposal  is  clearly  justifiable; 
accordingly,  we  recommend  that  a  similar  proposal  should  be  adopted  in 
Ontario. 

The  second  matter  to  which  reference  must  be  made  concerns  the  persons 
entitled  to  apply  for  a  full  or  partial  transfer  of  enforcement  activities  from 
one  enforcement  office  to  another.  In  some  instances  —  where,  for  example,  a 
provincial  enforcement  register  exists  —  the  pertinent  information  concerning 
the  potential  need  for  a  transfer  would  come  directly  to  the  attention  of  the 
sheriff;  in  other  cases,  the  creditor  might  have  knowledge  that  the  debtor  has 
moved  his  residence  or  assets  out  of  the  jurisdiction;  and  in  yet  other  cases,  the 
debtor  himself  might  seek  a  transfer  where  he  has  moved  or  is  about  to  move. 
To  take  these  situations  into  account,  the  Commission  recommends  that,  in 
addition  to  the  jurisdiction  of  a  sheriff  to  initiate  transfer  proceedings  on  his 
own  motion,  the  debtor,  a  creditor  and  any  other  interested  party  should  have 
the  right  to  apply  for  a  transfer  to  the  sheriff  in  charge  of  active  enforcement 
at  the  time  of  the  application.  In  this  manner,  it  is  hoped  that  all  parties  would 
be  encouraged  to  ensure  the  proper  coordination  of  active  enforcement 
measures. 


(Hi)  The  Application  of  the  Proposed  Rules  Where  Local  Branch 
Offices  Have  Been  Established 

Before  leaving  our  consideration  of  the  rules  concerning  the  appropriate 
enforcement  office  to  supervise  active  enforcement,  attention  should  be  drawn 


229  New  Brunswick  Report,  supra,  note  13,  at  357.  Emphasis  deleted. 

The  New  Brunswick  Report  envisaged  a  province-wide  register  of  enforcement 
proceedings.  For  our  recommendations  concerning  the  establishment  of  a  province-wide 
register,  see  infra,  this  Chapter,  Section  6(b). 
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to  a  previous  recommendation  that,  where  warranted,  local  enforcement 
offices  should  be  established  within  a  county.231  These  local  offices  would  come 
under  the  direct  supervision  and  control  of  the  county  sheriff  and  would 
engage  in  those  active  enforcement  measures  authorized  by  the  sheriff.  Until 
this  juncture,  however,  our  discussion  concerning  the  choice  of  the  appropriate 
enforcement  office  essentially  has  assumed  the  existence  of  only  one 
enforcement  office  in  each  county,  and  our  proposals  have  been  concerned 
with  eliminating  fragmented  enforcement  against  the  same  debtor  by 
different  county  enforcement  offices.  It  is  therefore  necessary  now  to  address 
ourselves  to  the  relationship  between  local  enforcement  offices  and  the 
problems  of  coordinating  enforcement  discussed  above. 

The  Commission  first  wishes  to  re-emphasize  the  subservient  nature  of 
local  offices  to  the  county  sheriff;  such  offices  would  be  only  arms  of  the  county 
enforcement  office.  We  envisage  that  all  writs  would  continue  to  be  filed  only 
with  the  sheriff,  and  not  in  a  local  office.  Where  a  sheriff  to  whom  a  writ  has 
been  delivered  determines  that  his  county  office  has  carriage  of  active 
enforcement  under  our  proposed  rules,  he  should  be  empowered  either  to 
engage  in  active  enforcement  directly  from  the  county  office  or,  if  a  more 
convenient  local  office  has  been  established,  to  direct  that  this  local  office, 
under  his  control,  have  carriage  of  all  or  some  enforcement  activities.  Where  a 
full  or  partial  transfer  is  made  to  a  sheriff  in  another  county  that  has  local 
offices,  the  sheriff  in  the  recipient  county  should  similarly  have  power  to  retain 
active  enforcement  in  the  county  office  or  to  direct  that  such  enforcement  be 
carried  out  by  a  local  office.  Where  a  debtor  moves  within  a  county  having 
local  offices,  it  should  be  for  the  county  sheriff  to  determine  whether  the  locus 
of  responsibility  within  the  county  ought  to  be  altered. 

(iv)  Information  Concerning  the  Debtor 

It  should  be  clear  from  a  review  of  the  proposed  new  rules  and  from  the 
preceding  discussion  that  the  integrity  of  the  enforcement  system  that  we 
propose,  and  more  specifically  the  efficacy  of  the  rules  governing  the  choice  of 
the  appropriate  enforcement  office  and  transfers  to  that  office,  are  dependent 
upon  the  speedy  acquisition  by  the  sheriff  of  accurate  information  concerning 
the  debtor  and  his  assets.  Where  the  debtor  is  a  natural  person,  it  would  be  of 
critical  importance  for  the  sheriff  to  know  where  he  is  ordinarily  resident  or 
employed  and  the  location  of  his  assets;  where  the  debtor  is  a  corporation,  its 
head  office,  principal  office  or  assets  must  be  made  known  to  the  sheriff. 
Otherwise,  the  possibility  of  separate  enforcement  measures  against  the  same 
debtor  in  different  counties  would  increase  substantially. 

When  a  sheriff  is  in  receipt  of  a  writ  of  enforcement  filed  by  a  creditor, 
what  means  would  the  sheriff  have  of  obtaining  relevant  information 
concerning  the  debtor?  In  this  connection,  the  Commission  wishes  to  consider 
what  would  be  four  main  sources  of  information  under  our  proposed 
enforcement  regime. 

The  first,  and  most  significant,  means  of  providing  a  sheriff  with  adequate 
information  is  the  enforcement  register.  At  a  later  juncture,  the  Commission 


231 


See  supra,  this  Chapter,  Section  4(b)(ii)c. 
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will  recommend  that  each  sheriff  should  establish  and  maintain  a  county 
register  of  all  enforcement  activities  taken  in  his  bailiwick.232  In  addition,  the 
Commission  will  recommend  the  eventual  establishment  of  a  province-wide 
enforcement  register.233  The  county  register  in  each  sheriffs  office  would 
indicate  enforcement  measures  initiated  in  the  county;  a  provincial  register 
would  be  comprehensive  in  scope  and  would  indicate  enforcement  measures 
initiated  throughout  Ontario  and,  in  addition,  would  specify  the  particular 
enforcement  offices  having  carriage  of  such  measures.  The  Commission  wishes 
to  stress  the  fundamental  importance  that  we  attach  to  these  registers, 
particularly  a  comprehensive  province-wide  register,  and  to  the  information  to 
be  stored  in  them.  Assuming  the  accuracy  of  a  provincial  register,  any  sheriff 
in  receipt  of  a  writ  of  enforcement  would  have  immediate  access  to  all  relevant 
information  concerning  enforcement  against  the  debtor  in  question.  Having 
regard  to  the  critical  role  to  be  played  by  both  county  and  provincial  registers 
in  the  coordination  of  enforcement  measures  throughout  Ontario,  it  is 
recommended  that  a  sheriff  in  receipt  of  a  writ  of  enforcement  should  be 
required  to  search  his  own  county  enforcement  register  and,  if  and  when 
established,  the  provincial  enforcement  register.  In  this  manner,  he  would 
discover  whether  and  where  other  enforcement  proceedings  are  already  in 
progress  against  the  debtor.  It  should  be  clear,  then,  that  it  is  through  the 
utilization  of  these  enforcement  registers,  and  particularly  a  province-wide 
register,  that  the  goal  of  coordination  of  enforcement  could  best  be  attained. 

There  are,  of  course,  yet  other  means  by  which  a  sheriff  might  be  able  to 
obtain  relevant  information  concerning  the  debtor  and  his  assets.  While  a 
provincial  enforcement  register  would  provide  the  most  accurate  information 
for  all  of  Ontario,  these  other  means  could  supplement  the  register  or,  until  the 
register  is  established,  could  serve  a  very  important  independent  function.  As 
a  second  method  of  obtaining  information,  we  recommend  that  a  creditor 
initiating  active  enforcement  measures  should  be  under  a  general  obligation  to 
provide  information  to  the  sheriff  concerning  matters  relevant  to  the  choice  of 
appropriate  enforcement  office,  for  example,  the  debtor's  residence,  his  place 
of  business  or  employment  and  the  location  of  the  debtor's  assets.234 
Legislation  imposing  this  type  of  general  duty  on  a  creditor  could  not 
reasonably  be  regarded  as  onerous,  since  the  required  cooperation  would  be  in 
the  interest  of  the  creditor  and  would  not  oblige  him  to  do  more  than  act  to  the 
best  of  his  ability. 

A  third  source  of  information  would  impose  a  further  responsibility  on  a 
creditor.  In  order  to  facilitate  the  selection  of  the  proper  enforcement  office, 
we  recommend  that  the  format  of  the  writ  of  enforcement  should  permit  the 
enforcing  creditor  to  list  each  county  in  which  a  writ  of  enforcement  has  been 
filed  by  that  creditor  in  respect  of  the  same  debtor.  Consequently,  where  the 
creditor  discloses  all  relevant  information,  and  where  it  is  discovered  that  a 
prior  writ  has  been  filed  in  another  county,  the  enforcement  office  in  receipt  of 


232  See  supra,  this  Chapter,  Section  6(a). 

233  See  infra,  this  Chapter,  Section  6(b). 


Additional  information,  not  of  immediate  relevance  in  the  present  context,  may  be 
required  to  make  an  enforcement  register  more  comprehensive.  See  infra,  this  Chapter, 
Section  6(c). 


136 

the  subsequent  writ  would  be  apprised  of  a  potential  coordination  problem  and 
could  act  accordingly,  having  regard  to  the  rules  proposed  above. 

A  fourth  source  of  information  concerning  the  debtor  is  the  debtor 
himself.  A  debtor  ordinarily  would  not  wish  to  subject  himself  to  parallel 
enforcement  measures  emanating  from  different  counties.  Uncoordinated 
enforcement  could  involve  simultaneous  but  independent  seizures  of  the 
debtor's  assets  in  these  counties.  Accordingly,  a  debtor  might  volunteer 
sufficient  information  to  indicate  to  the  sheriffs  involved  which  enforcement 
office  ought  to  have  carriage  of  all  enforcement  measures  taken  against  him.235 
To  encourage  vigilance,  however,  we  recommend  that  sheriffs  ought  to  have  a 
duty  to  acquaint  debtors  with  the  problems  attendant  upon  parallel 
enforcement  measures  taken  in  two  or  more  counties  and  to  urge  them  to 
inform  the  office  if  such  enforcement  should  take  place  or  appear  likely. 

Finally,  again  in  connection  with  information  supplied  directly  by  the 
debtor,  we  wish  to  draw  attention  to  the  recommendations  that  we  shall  make 
in  Chapter  4  relating  to  debtor  questionnaires  and  debtor  examinations. 
Control  and  supervision  of  these  activities  by  the  enforcement  office  ordinarily 
would  serve  to  provide  that  office  with  considerable  information  concerning, 
for  example,  changes  in  the  debtor's  residence  or  place  of  business,  or  in  the 
location  of  his  assets  subject  to  enforcement.  Information  gleaned  in  this 
manner  would  be  germane  to  the  issue  of  whether  a  transfer  of  enforcement  to 
another  office  is  necessary. 


(d)    The  Nature  and  Scope  of  Active  Enforcement  Measures  to  be 
Undertaken  by  the  Enforcement  Office,  and  the  Role  of  the 
Creditors 

In  the  preceding  Sections  we  have  made  recommendations  respecting  the 
means  by  which  an  enforcement  office  would  become  involved  in  enforcement 
measures  and  proposed  rules  respecting  the  choice  of  the  appropriate  office.  In 
this  Section,  it  is  necessary  to  consider  the  nature  and  scope  of  the  involvement 
of  the  enforcement  office  and  the  role  of  the  creditors  in  defining  the 
enforcement  measures  to  be  taken  by  that  office. 


(i)    The  Role  of  the  Enforcement  Office  and  Creditors  in  the 

Initiation  and  Specification  of  Active  Enforcement  Measures 

In  practice,  at  the  present  time,  the  mere  delivery  of  a  writ  of  fieri  facias 
does  not  constitute  a  sufficient  request  to  enforce  the  judgment  by  seizure  and 
sale;  rather,  the  sheriff  ordinarily  will  await  explicit  instructions  and 
information  from  the  creditor  or  his  solicitor.  Moreover,  the  sheriff  usually 
will  require  from  the  creditor's  solicitor  an  indemnification  agreement 
intended  to  save  the  sheriff  harmless  with  respect  to  any  loss  or  damage  arising 


,5  After  considering  the  means  by  which  coordination  could  best  be  effected,  the  New 
Brunswick  Report,  supra,  note  1 3,  stated,  at  353:  "If  these  various  methods  of  ensuring  the 
consolidation  of  enforcement  proceedings  fail,  the  debtor  can  always  protect  his  own 
interest  by  bringing  the  situation  to  the  notice  of  any  enforcement  official." 
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out  of  the  enforcement  of  the  judgment.236  The  Commission  has  considered 
whether  as  a  general  principle  it  should  be  necessary  for  a  creditor  to  specify 
that  he  wishes  the  enforcement  office  to  take  active  measures  to  enforce  his 
judgment,  or  whether  the  enforcement  office  should  be  empowered  to  act  on  its 
own  initiative. 

We  are  of  the  opinion  that,  in  practice,  one  normally  would  not,  and 
should  not,  expect  that  the  delivery  of  a  writ  of  enforcement  to  the  sheriff 
would  constitute  in  itself  a  sufficient  request  for  the  enforcement  office  to  act. 
The  creditor  simply  may  wish  to  bind  the  debtor's  property,  without  more.237 
While  we  do  not  believe  that  any  formal  requirement  to  consult  the  creditor  or 
his  solicitor  at  every  juncture  and  for  every  detail  is  warranted,  we  are  of  the 
view  that  the  creditor  should  take  some  initiative  in  specifying  the  type  or 
types  of  enforcement  measure  that  he  wishes  to  be  employed  against  the 
debtor.238  Accordingly,  we  recommend  that,  in  the  absence  of  any  directions 
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Indemnification  agreements,  and  the  liability  of  the  sheriff,  will  be  considered  in  a 
subsequent  Part  of  our  Report  on  the  Enforcement  of  Judgment  Debts  and  Related 
Matters. 

Concerning  the  present  binding  effect  of  a  writ  of  execution  on  a  debtor's  personalty  and 
realty,  see  Parts  II  and  III,  respectively,  of  our  Report  on  the  Enforcement  of  Judgment 
Debts  and  Related  Matters. 

See  O.Reg.  386/79  (the  rules  of  procedure  made  pursuant  to  The  Provincial  Courts  Act, 
R.S.O.  1970,  c.  369,  for  the  provincial  courts  (family  division)).  A  Note  at  the  bottom  of 
Form  35  (Request  for  Enforcement)  states  that  "[i]f  you  [the  creditor]  wish  to  enforce  the 
[family  court  support]  order  by  a  writ  of  execution  or  by  garnishment,  you  must  file  with  the 
clerk  of  the  court  a  Request  for  Execution  or  Garnishment"  (Form  36).  In  other  words,  the 
creditor  must  specifically  direct  the  clerk  to  commence  enforcement  measures  against  the 
debtor. 

See,  also,  California  Law  Revision  Commission,  Tentative  Recommendation  Relating 
to  Enforcement  of  Judgments  (March  1979),  proposed  s.  702.610:  "The  judgment  creditor 
shall  give  the  levying  officer  instructions  in  writing,  signed  by  the  judgment  creditor, 
containing  the  information  needed  by  the  levying  officer  to  comply  with  the  provisions  of 
this  title."  See,  also,  proposed  s.  703.140.  While  we  contemplate  the  provision  of 
information  directly  by  a  creditor  to  the  sheriff  (see  infra,  this  Section),  we  also  envisage 
situations  in  which  the  sheriff  may  act  without  receiving  information  directly  from  the 
creditor,  that  is  to  say,  where  the  sheriff  receives  the  requisite  information  by  means  of  the 
proposed  debtor  questionnaire  or  by  means  of  a  debtor  or  third  party  examination:  see  infra, 
this  Chapter,  Chapter  4. 

See,  also,  the  Payne  Report,  supra,  note  1 1,  at  103-04,  para.  381,  which  stated  that  the 
creditor's  application  for  enforcement  must  contain  "a  specific  or  general  request  for  modes 
of  enforcement",  and  that  the  relevant  information  concerning  the  debtor's  property  must 
be  provided  by  the  creditor.  However,  the  "judgment  creditor  may,  and  in  practice 
frequently  will,  apply  for  all  available  modes  of  enforcement  and  then  elect  to  rely  upon,  and 
abide  by,  the  discretion  of  the  Enforcement  Officer"  (at  104,  para.  382).  But  as  we  have 
indicated  already  (see  supra,  this  Chapter,  Section  3(a)),  the  precise  nature  and  scope  of 
the  discretion  of  the  proposed  Enforcement  Office,  and  the  role  of  a  creditor  in  selecting 
alternative  modes  of  enforcement,  are  not  entirely  clear. 

See,  also,  the  Judgments  (Enforcement)  Act  (Northern  Ireland)  1969,  c.  30,  s.  13(2), 
which  provides  that  the  "method  of  enforcement  of  a  money  judgment  shall  be  in  the 
discretion  of  the  [Enforcement  of  Judgments]  Office  and  an  applicant  for  enforcement  may 
not  require  the  use  of  any  particular  method".  See  the  discussion,  supra,  this  Chapter, 
Section  3(b).  Proposals  along  generally  similar  lines  have  been  made  in  New  South  Wales 
(see  supra,  this  Chapter,  Section  3(c))  and  New  Brunswick  (see  supra,  this  Chapter, 
Section  3(d)). 
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from  a  creditor,  the  sheriff  should  not  commence  active  enforcement 
measures.  The  mere  delivery  of  a  writ  of  enforcement  to  the  enforcement 
office,  as  proposed  above,239  should  not  constitute  a  sufficient  direction  by  a 
creditor  to  the  enforcement  office  to  commence  active  enforcement  measures 
against  the  debtor's  property.240  We  further  recommend  that,  as  a  general  rule, 
where  a  creditor  has  given  express  directions  to  the  sheriff,  he  should  be  under 
a  duty  to  follow  those  directions.  This  general  rule,  which  conforms  to  existing 
practice,241  should  be  subject  to  the  exception  discussed  immediately  below 
and  to  our  proposals  in  the  following  Section  concerning  the  sheriff's  powers 
where  two  or  more  creditors  have  given  him  conflicting  or  inconsistent 
directions. 

As  an  exception  to  the  above  recommendation,  and  again  in  accordance 
with  the  general  rule  prevailing  today,  we  recommend  that  the  sheriff  should 
not  be  under  any  duty  to  follow  the  creditor's  directions  where  the  sheriff 
knows  or  has  reasonable  grounds  for  believing  that  in  so  doing  he  would 
breach  the  provisions  of  a  statute  or  regulation  or  otherwise  commit  an 
illegality.242  Insofar  as  this  exception  is  concerned,  we  believe  that,  while  the 
sheriff  generally  should  accede  to  the  requests  of  a  creditor,  he  should  not  do  so 
blindly;  notwithstanding  his  role  in  practice  as  somewhat  of  an  intermediary 
between  debtors,  creditors  and  other  interested  parties,  he  nonetheless 
remains  an  officer  of  the  court  in  the  enforcement  of  its  judgments.243 

We  also  recommend  that  a  creditor  should  be  entitled  to  authorize  the 
enforcement  office  to  use  any  and  all  enforcement  measures  essential  to 
enforce  the  judgment,  without  necessarily  specifying  which  particular 
measures  ought  to  be  employed.  However,  he  should  be  required  to  make  such 
an  authorization  expressly.  Any  request  to  the  enforcement  office  to  engage  in 
enforcement  activities  should  be  acted  upon  only  where  the  sheriff  has 
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See  supra,  this  Chapter,  Section  5(a). 

For  example,  seizure  and  sale  of  personal  property  or  land,  garnishment  of  debts  or  wages, 
or  receivership. 

It  bears  repeating  that,  in  practice,  the  sheriff  does  follow  the  directions  of  the  creditor, 
subject  to  certain  exceptions,  notwithstanding  the  fact  that  technically  a  writ  of fieri  facias, 
for  example,  enjoins  the  sheriff  to  seize  and  sell  the  debtor's  chattels  in  order  to  satisfy  the 
debt.  Accordingly,  our  proposal  that,  subject  to  the  exceptions  specified,  the  sheriff  should 
be  required  to  follow  the  creditor's  directions,  is  not  a  novel  innovation.  In  fact,  in  one 
instance  it  conforms  to  the  general  philosophy  of  one  section  of  The  Execution  Act,  R.S.O. 
1 970,  c.  1 52.  S.  20(  1 )  of  that  statute  reads  as  follows: 

20.-(l)  A  sheriff  is  not,  without  written  instructions  and  a  bond  as  hereinafter 
mentioned,  obliged  to  seize  property  in  the  possession  of  a  third  person  claiming  it  and 
not  in  the  possession  of  the  debtor  against  whose  property  the  execution  was  issued. 

See,  also,  our  discussion  of  the  liability  of  the  sheriff  in  a  forthcoming  Part  of  our  Report 
on  the  Enforcement  of  Judgment  Debts  and  Related  Matters. 

A  creditor  is  not  without  any  recourse  should  he  believe  that  the  sheriffs  refusal  to  follow 
his  directions  is  unwarranted.  For  example,  he  may  bring  an  application  for  judicial  review, 
in  the  nature  of  a  mandamus  application,  to  obtain  a  court  order  requiring  the  sheriff  to  act. 
(See  The  Judicial  Review  Procedure  Act,  1971,  S.O.  1971,  c.  48.)  In  addition,  the  sheriff 
may  interplead  in  appropriate  cases.  (See  rr.  632  et  seq.  of  the  Supreme  Court  of  Ontario 
Rules  of  Practice,  R.R.O.  1970,  Reg.  545;  see,  also,  Part  II  of  our  Report  on  the 
Enforcement  of  Judgment  Debts  and  Related  Matters  concerning  interpleader.) 
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sufficient  information  concerning  the  nature  and  whereabouts  of  the  debtor's 
property,  a  matter  to  be  considered  below.244  Moreover,  if  at  any  time  the 
creditor  wishes  to  prohibit,  delay  or  stop  active  enforcement,  or  to  prescribe, 
restrict  or  otherwise  define  the  specific  measure  or  measures  to  be  taken  by  the 
enforcement  office,  we  recommend  that  he  should  be  entitled  to  instruct  the 
office  accordingly. 


(it)  Conflicting  or  Inconsistent  Directions  from  Creditors: 
Jurisdiction  of  the  Sheriff 

A  further  matter  should  be  considered;  namely,  the  duty  of  a  sheriff  when 
faced  with  conflicting  or  inconsistent  directions  from  two  or  more  creditors. 
We  already  have  recommended  that,  as  a  general  rule,  a  sheriff  should  be 
under  a  duty  to  follow  the  express  directions  of  a  creditor.  However,  following 
the  directions  of  one  creditor  necessarily  may  involve  disregarding  or 
frustrating  yet  other  directions.  For  example,  one  creditor  may  request  the 
sheriff  to  collect  the  debtor's  accounts  receivable,  whereas  another  creditor 
may  request  the  sheriff  to  seize  and  sell  them.  One  creditor  may  authorize  the 
sheriff  to  collect  periodic  mortgage  payments,  while  another  creditor  may  urge 
the  sheriff  to  seize  and  sell  the  mortgage  itself.  In  both  instances,  seizure  and 
sale  would  terminate  the  possibility  of  collection. 

The  present  Ontario  Execution  Act  does  address  itself  to  one  situation  in 
which  the  sheriff  is  given  discretion  to  choose  among  available  enforcement 
remedies.  Section  19(3)  provides  as  follows: 

19. -(3)  If  it  appears  to  the  sheriff  that  an  attempt  to  collect  the  book  debts, 
choses  in  action  or  the  securities  for  the  money  referred  to  in  subsections  1  and  2 
would  be  less  beneficial  to  the  creditors  than  a  sale  thereof,  the  sheriff  may 
proceed  to  sell  such  book  debts,  choses  in  action  and  securities  by  public  auction 
in  the  same  manner  as  the  debtor's  goods  may  be  sold  when  taken  in  execution. 

While  this  provision  is  very  rarely  invoked,  and  only  then  normally  after 
consultation  with  the  creditors  or  their  solicitors,  it  does  serve  as  a  precedent 
for  permitting  a  sheriff  to  exercise  some  discretion  in  situations  involving 
conflicting  instructions.245 

The  Commission  wishes  to  endorse  the  principle  behind  section  19(3). 
However,  we  are  of  the  view  that  it  is  too  narrowly  circumscribed. 
Accordingly,  we  recommend  that  where  two  or  more  creditors  give  conflicting 
or  inconsistent  directions  to  a  sheriff,  the  sheriff  should  be  empowered  to 
choose  which  enforcement  method  appears  to  be  most  beneficial  to  all  the 
creditors.  In  selecting  the  most  appropriate  method,  the  sheriff  should  be 
under  a  duty  to  act  reasonably  and  in  good  faith  and  should  have  regard  to  all 


244  See  infra,  this  Chapter,  Section  5(d)(iii). 

On  its  face,  s.  19(3)  does  not  restrict  the  exercise  of  the  sheriffs  discretion  to  the  situation 
where  there  are  conflicting  instructions.  Read  literally,  this  provision  permits  the  sheriff  to 
sell  the  property  in  any  case  where  he  believes  that  such  a  measure  would  be  more  beneficial 
to  the  creditors,  apparently  notwithstanding  universal  opposition  by  them.  In  any  event, 
however,  it  would  seem  that  s.  19(3)  would  comprehend  at  least  those  instances  where  there 
are  conflicting  restrictions. 
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the  circumstances  of  the  case,  including  the  amount  that  is  likely  to  be 
collected  using  each  enforcement  measure  under  consideration,  the  probable 
costs  of  each  measure,  the  nature  of  the  debtor's  assets,  the  wishes  of  all 
creditors  and  so  on. 

The  Commision  believes  that  permitting  the  sheriff  to  choose  the  most 
appropriate  enforcement  measure  is  the  most  expeditious  and  reasonable  way 
in  which  to  resolve  many  conflicts  among  creditors  in  the  circumstances 
described  above.  We  see  no  justification  for  a  mandatory  court  application  by 
a  sheriff  in  every  case  where  he  has  received  conflicting  or  inconsistent 
directions  from  the  creditors.  To  require  such  an  application  ignores  the 
efficacy  of  a  less  formal  dispute  resolution  mechanism;  it  would  be  more  costly 
and  would  unnecessarily  delay  enforcement  proceedings. 

It  should  be  readily  apparent  that  the  type  of  limited  discretion  to  be 
given  to  the  sheriff  under  the  preceding  recommendations  would  not  be  the 
same  as  that  proposed,  for  example,  in  the  New  Brunswick  Report.246  As  we 
already  have  indicated,247  we  do  not  believe  that  the  new  enforcement  office 
ought  to  exercise  very  broad  discretionary  functions  relating  to  the  existence 
and  the  nature  and  scope  of  enforcement  measures  to  be  employed  against  the 
debtor's  property.  We  believe  that  enforcement  should  be  creditor-initiated  in 
the  manner  proposed  in  this  Part  of  the  Report.  In  an  early  recommendation  in 
this  Section,  we  proposed  that  a  creditor  should  be  entitled  to  request  a  sheriff 
to  choose  the  best  method  of  enforcing  his  judgment;  we  did  not  recommend 
that,  on  his  own  motion,  a  sheriff  or  any  other  state  official  ought  to  be  given 
discretion  to  choose  whether  enforcement  ought  to  take  place  at  a  particular 
time  and,  if  so,  what  method  should  be  employed.  In  the  above  recommenda- 
tion, the  decision  to  invoke  traditional  creditors'  remedies  emanates  from  the 
creditor  alone. 

If  the  preceding  recommendations  are  to  be  adopted,  important  ancillary 
recommendations  also  must  be  proposed.  The  first  relates  to  information 
concerning  the  debtor  and  his  property,  and  the  second  concerns  the  creditors 
on  whose  behalf  enforcement  measures  should  be  undertaken. 


(Hi)  Information  Concerning  the  Debtor  and  His  Property 

The  enforcement  regime  envisaged  by  the  Commission  contemplates 
more  initiative  on  the  part  of  the  enforcement  office  than  is  exercised  by  the 
sheriff  under  the  present  enforcement  system.  However,  it  is  recognized  that  a 
critical  inhibition  would  arise  from  the  absence  of  accurate  information 
concerning  the  debtor  and  his  property.  Even  where  a  creditor  does  not 
stipulate  precisely  which  enforcement  measures  ought  to  be  invoked  at  any 
particular  time,  but  merely  authorizes  the  enforcement  office  to  employ  the 
most  appropriate  method  or  methods,248  we  believe  that  the  creditor  should  be 
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Supra,  note  13.  See  supra,  this  Chapter,  Section  3(d). 

See  supra,  this  Chapter,  Section  4(a),  respecting  the  jurisdiction  of  the  proposed  new 
enforcement  office. 

See  supra,  this  Chapter,  Section  5(d)(i). 
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under  a  statutory  duty  to  assist  the  sheriff.  Accordingly,  we  recommend  that, 
upon  his  request  to  the  sheriff  to  initiate  enforcement  measures,  a  creditor 
should  be  required  to  give,  to  the  best  of  his  knowledge,  information 
concerning  the  debtor's  property  in  respect  of  which  the  enforcement  measure 
or  measures  are  requested.  This  information  should  include,  for  example,  a 
description  of  personal  property,  any  encumbrances  to  which  it  is  subject,  its 
location,  and  so  on. 

The  extent  to  which  information  supplied  by  a  creditor  would  be  required 
by  a  sheriff  before  he  reasonably  could  act  against  the  debtor's  property  would 
depend  on  various  factors.  In  Chapter  4,  the  Commission  will  recommend  that 
the  sheriff  should  be  responsible  for  the  administration  of  debtor  question- 
naires and  the  conduct  of  debtor  and  third  party  examinations  respecting  the 
debtor's  assets.  A  creditor  may  not  have  access  to  all  of  the  information 
described  above,  or  for  some  reason  he  may  delay  in  forwarding  it  to  the 
enforcement  office.  However,  the  sheriff  nonetheless  may  be  provided  with 
sufficient  debtor  information  by  means  of  the  questionnaire  and  examinations. 
Where  the  sheriff  has  such  information,  and  so  long  as  the  creditor  has 
delivered  to  the  enforcement  office  a  writ  of  enforcement249  and  has  directed 
the  sheriff  to  enforce  his  judgment,  as  proposed  above,2S0  the  sheriff  should  be 
under  a  statutory  duty  to  commence  active  enforcement  measures  against  the 
debtor.  The  sheriff,  of  course,  would  be  under  a  general  duty  to  act  reasonably 
and  in  good  faith  in  carrying  out  his  responsibilities.  As  a  result,  it  should  be 
for  him  to  determine,  having  regard  to  all  the  circumstances  of  the  case, 
whether  he  has  sufficient  information  to  enable  him,  for  example,  to  seize 
chattels,  appoint  a  receiver  or  garnish  debts  or  wages. 

To  facilitate  the  provision  of  information  to  the  enforcement  office,  it  is 
recommended  that  when  a  creditor  obtains  his  writ  of  enforcement  he  should 
be  provided  with  a  prescribed  form  indicating  to  him  the  type  of  information 
that  the  sheriff  normally  would  require  prior  to  enforcing  the  judgment.  The 
form  should  state  that  the  absence  of  sufficient  information  concerning  the 
debtor  and  his  property  may  restrict  or  preclude  active  enforcement.  This 
form  should  be  designed  so  as  to  enable  the  creditor  to  give  the  enforcement 
office  instructions  concerning  the  enforcement  of  his  judgment.  Finally,  the 
form  should  permit  the  creditor  to  indicate  whether  he  wishes  to  have  the 
sheriff  mail  a  judgment  debtor  questionnaire  to  the  debtor  or  have  the  sheriff 
serve  and  administer  the  questionnaire  personally  on  the  debtor,  matters  that 
we  discuss  in  more  detail  in  Chapter  4. 

In  summary,  the  Commission  envisages  the  commencement  of  active 
enforcement  by  the  sheriff  to  be  dependent  upon  the  delivery  of  the  writ  of 
enforcement  to  the  enforcement  office,  upon  the  provision  of  directions  by  the 
creditor,  and  upon  the  receipt  by  the  office,  through  the  creditor  himself  or  by 
means  of  the  judgment  debtor  questionnaire  or  examination,  of  sufficient 
information  concerning  the  debtor's  assets.  No  formal  or  prescribed  form  of 
request  or  application  need  be  required,  although  we  recognize  that 
standardized  forms  may  well  be  developed  in  practice. 


249  See  supra,  this  Chapter,  Section  5(a). 

250  See  supra,  this  Chapter,  Section  5(d)(i). 


142 

(iv)  Active  Enforcement  on  Behalf  of  All  Creditors  Who  Have 
Initiated  Enforcement  Proceedings 

The  Commission  has  considered  whether,  under  our  proposed  new 
enforcement  regime,  it  would  be  appropriate  to  restrict  enforcement  for  the 
benefit  of  those  creditors  who  have  delivered  a  writ  of  enforcement  to  the 
sheriff  in  the  enforcement  office,  who  have  instructed  him  to  act,  and  who  have 
provided  the  office  with  sufficient  information  concerning  the  debtor  and  his 
assets.  Alternatively,  should  the  sheriff  act  on  behalf  of  all  creditors  who  have 
delivered  writs  of  enforcement  to  the  enforcement  office,  irrespective  of 
whether  they  have  provided  any  information  or  have  formally  requested  the 
office  to  commence  active  enforcement? 

One  of  the  objectives  of  our  recommendations  in  this  Report  is  to 
facilitate  more  expeditious  enforcement  activities  on  behalf  of  all  creditors. 
Even  where  a  creditor  has  not  requested  the  sheriff  to  initiate  enforcement 
activities  in  respect  of  his  writ,  it  may  reasonably  be  presumed  that  he  would 
wish  to  take  part  in  the  sharing  of  proceeds  already  collected  from 
enforcement  measures  initiated  by  other  creditors.251  We  are  of  the  view  that 
under  the  proposed  enforcement  regime  it  would  not  be  appropriate  to  require 
the  sheriff  to  seize  chattels,  appoint  a  receiver,  garnish  debts  or  wages,  or  take 
any  other  enforcement  measure,  only  in  respect  of  a  creditor  expressly 
requesting  such  activity,  so  that  if  other  creditors  wished  to  share  in  the 
benefits  of  an  enforcement  measure,  they  too  would  have  to  instruct  the  sheriff 
in  this  manner.  Accordingly,  we  recommend  that,  prior  to  commencing  active 
enforcement  measures  against  a  debtor  at  the  behest  of  a  creditor,  the  sheriff 
should  be  under  a  statutory  duty  to  search  the  enforcement  register  in  his 
office  in  order  to  establish  the  existence  of,  and  the  amounts  owing  to,  all  other 
creditors  who  have  delivered  writs  of  enforcement  to  the  enforcement  office, 
including  creditors  who  have  not  requested  the  sheriff  to  initiate  active 
enforcement  in  respect  of  their  own  writs.  We  further  recommend  that  the 
sheriff  then  should  be  required  to  realize  from  the  debtor's  assets  an  amount 
sufficient  to  satisfy  the  debts  owing  to  all  such  creditors,  and  these  creditors 
should  be  entitled  to  share  in  the  distribution  according  to  the  proposed 
creditors'  relief  legislation.2 


252 


Therefore,  so  long  as  at  least  one  creditor  seeks  to  enforce  his  judgment, 
the  extent  of  the  enforcement  and  the  sharing  of  the  benefits  of  enforcement 
would  not  necessarily  depend  on  express  instructions  by  each  creditor. 
Instead,  at  this  stage,  enforcement  would  be  more  comprehensive  in  scope. 
This  proposal  is  by  no  means  without  precedent  in  Ontario.  We  understand 
that  it  is  now  the  practice  of  sheriffs  to  undertake  execution  register  searches 
and  to  seize  chattels  on  behalf  of  all  existing  execution  creditors.  We  endorse 
this  practice  but,  as  indicated,  we  wish  to  expand  it  to  include  all  enforcement 


251  In  those  rare  cases  where  this  conclusion  is  not  valid,  the  creditor  should  inform  the  sheriff 
and  the  sheriff  would  restrict  enforcement  and  distribution  accordingly. 

52  Concerning  the  proposed  creditors'  relief  legislation,  see  a  forthcoming  Part  of  our  Report 
on  the  Enforcement  of  Judgment  Debts  and  Related  Matters. 
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measures,  and  not  merely  the  seizure  of  chattels  on  behalf  of  creditors  who 
today  have  filed  writs  of fieri  facias. 253 


(e)     The  Notice  of  Judgment  and  Other  Enforcement  and  Related 
Material 

A  not  infrequent  complaint  of  judgment  debtors  is  that  they  are  not 
aware  that  judgment  has  been  signed  against  them.  The  Payne  Report,254 
commenting  on  the  "binding"  provisions  of  section  26(1)  of  the  U.K.  Sale  of 
Goods  Act,  1893  2SS  which  is  the  counterpart  of  section  10(1)  of  our  Execution 
Act,2*6  stated  as  follows:257 

A  more  fundamental  objection  to  this  provision  is  that  it  can  theoretically  have 
legal  effect,  even  within  its  limited  operation, ^258^  without  the  judgment  debtor 
knowing  that  the  events  have  happened  which  produce  the  legal  consequences, 
since  he  will  usually  be  ignorant  of  the  time  when  the  fifa.  is  delivered  to  the 
sheriff  .... 


254 

255 


253  The  recommendations  made  in  this  Section  would  alter  the  law  in  respect  of  garnishment, 
where  at  present  the  amount  to  be  garnished  does  not  reflect  the  total  amount  of  judgment 
debts  against  the  debtor.  See  Part  II  of  our  Report  on  the  Enforcement  of  Judgment  Debts 
and  Related  Matters. 

Supra,  note  1 1 . 

56  &  57  Vict.,  c.  7 1 .  S.  26(  1 )  provides  as  follows: 

26.-(l)  A  writ  of  fieri  facias  or  other  writ  of  execution  against  goods  shall  bind 
the  property  in  the  goods  of  the  execution  debtor  as  from  the  time  when  the  writ  is 
delivered  to  the  sheriff  to  be  executed;  and,  for  the  better  manifestation  of  such  time, 
it  shall  be  the  duty  of  the  sheriff,  without  fee,  upon  the  receipt  of  any  such  writ  to 
endorse  upon  the  back  thereof  the  hour,  day,  month,  and  year  when  he  received  the 
same. 

Provided  that  no  such  writ  shall  prejudice  the  title  to  such  goods  acquired  by  any 
person  in  good  faith  and  for  valuable  consideration,  unless  such  person  had  at  the  time 
when  he  acquired  his  title  notice  that  such  writ  or  any  other  writ  by  virtue  of  which  the 
goods  of  the  execution  debtor  might  be  seized  or  attached  had  been  delivered  to  and 
remained  unexecuted  in  the  hands  of  the  sheriff. 

(See  the  new  U.K.  Sale  of  Goods  Act  1979,  c.  54,  which  consolidates  all  the  amendments 
made  to  the  Sale  of  Goods  Act,  1893.  The  whole  of  the  1 893  Act  has  been  repealed  with  the 
exception  of  s.  26:  see  the  1979  Act,  s.  63(2)  and  Schedule  3.) 

R.S.O.  1970,  c.  152.  S.  10(1)  reads  as  follows: 

10.-(1)  Subject  to  The  Land  Titles  Act  and  to  section  11,  a  writ  of  execution 
binds  the  goods  and  lands  against  which  it  is  issued  from  the  time  of  the  delivery 
thereof  to  the  sheriff  for  execution,  but  save  as  to  bills  of  sale  and  chattel  mortgages, 
no  writ  of  execution  against  goods  prejudices  the  title  to  such  goods  acquired  by  a 
person  in  good  faith  and  for  valuable  consideration  unless  such  person  had,  at  the  time 
when  he  acquired  his  title,  notice  that  such  writ  or  any  other  writ  by  virtue  of  which 
the  goods  of  the  execution  debtor  might  be  seized  or  attached  has  been  delivered  to  the 
sheriff  and  remains  in  his  hands  unexecuted. 

Payne  Report,  supra,  note  1 1,  at  179,  para.  682. 

258  The  reference  here  is  to  the  significant  exception  for  bona  fide  purchasers  and  transferees 
for  value  and  without  notice  of  an  unexecuted  writ. 
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The  Payne  Committee  recommended  the  repeal  of  section  26. 

While  the  Commission  acknowledges  that  some  debtors  remain  ignorant 
that  judgment  has  been  signed  against  them,259  we  do  not  propose  the  repeal  of 
the  binding  provisions  of  section  10(1).  To  the  extent  that  the  whereabouts  of 
the  defendant  are  known  immediately  subsequent  to  signing  judgment,  it  may 
well  be  that  some  form  of  appropriate  notice  ought  to  be  sent  to  him.  We  do 
not  comment  on  this  possibility  beyond  offering  it  as  a  possible  suggestion, 
inasmuch  as  it  is  beyond  our  terms  of  reference. 

We  do  believe,  however,  that  more  information  should  pass  to  the  debtor 
upon  the  initiation  of  enforcement  proceedings  against  him.  Where  a  creditor 
delivers  a  writ  of  enforcement  to  the  enforcement  office,  we  recommend  that 
the  sheriff  should  send  to  the  debtor  forthwith  a  Notice  of  Judgment.  The 
Notice  of  Judgment  should  be  a  relatively  simple  document,  in  language 
comprehensible  to  laypersons.  It  should  set  out  the  court  that  issued  the 
judgment  being  enforced,  the  style  of  cause,  the  date  of  judgment,  the  full 
name  and  address  of  the  creditor,  and  the  amount  of  the  judgment,  including 
costs,  interest  and  other  allowable  amounts.  The  Notice  also  should  indicate  to 
the  debtor  that,  subject  to  the  statutory  exemptions,  all  his  assets  are  subject 
to  enforcement  measures,  such  as  seizure,  sale  and  garnishment. 

(f)     Reporting  on  the  Progress  of  Enforcement 

At  present,  there  is  a  constant  flow  of  communication  between  the  sheriff, 
on  the  one  hand,  and  the  solicitors  for  the  execution  creditors  and  for  the 
debtor,  on  the  other.  Some  of  the  communication  is  purely  to  convey  or  receive 
information,  while  some  of  it  is  for  the  express  purpose  of  informally  resolving 
disputes  that  have  arisen  either  between  the  creditor  and  the  debtor  or 
between  the  creditor  and  some  third  party  claiming  an  interest  in  the  goods.  In 
many  respects,  the  system  works  best  in  just  such  an  informal  and  ad  hoc 
manner,  with  the  sheriff  attempting  to  avoid  unmanageable  disputes  and 
resulting  applications  to  the  court  where  matters  can  be  settled  more 
expeditiously  and  more  cheaply  by  means  of  negotiation  and  compromise. 

There  exists  today  some  legislation  concerning  the  imparting  of 
information  by  the  sheriff  to  an  execution  creditor.  Section  31  of  The 
Creditors'  Relief  Act™  provides: 

3 1 .  The  sheriff  shall  at  all  times  without  fee  answer  any  reasonable  question 
that  he  is  asked  orally  respecting  the  property  of  the  debtor  by  a  creditor  or  any 
one  acting  on  the  creditor's  behalf,  and  shall  facilitate  the  obtaining  by  him  of  full 
information  respecting  the  property  and  the  probable  dividend  to  be  realized 
therefrom  in  his  county,  or  any  other  information  in  connection  with  the  property 
that  the  creditor  may  reasonably  desire  to  obtain. 

It  is  clear  from  the  strict  language  of  the  section,  however,  that  only  the 
creditor  or  his  agent  may  be  the  initiator  of  the  questions,  and  that  the 


259  See  Puckett,  "Credit  Casualties:  A  Study  of  Wage  Garnishment  in  Ontario"  (1978),  28 
U.Toronto  L.J.  95. 

260  R.S.O.  1970,  c.  97. 
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questions  must  be  oral.  Moreover,  the  section  deals  only  with  questions 
concerning  the  debtor's  property  and  the  probable  amount  to  be  realized  from 
its  sale;  the  language  used  may  well  be  somewhat  limiting,  for  there  is  no 
express  general  requirement  that  the  sheriff  provide  the  creditor  with 
information  concerning  all  matters  relating  to  the  seizure  and  sale  of  the 
property,  including  the  status  of  enforcement  measures  at  any  particular  time. 
By  way  of  contrast,  the  relevant  provision  governing  the  duties  of  the  small 
claims  court  bailiff  provides  that  the  "bailiff  shall  at  all  reasonable  times 
furnish  to  a  party  in  an  action  such  reasonable  information  as  is  required 
respecting  any  process  in  his  hands".261 

The  Payne  Committee  recommended  that  the  proposed  Enforcement 
Office  should  be  required  by  statute  to  make  a  fortnightly  report  to  the 
creditor  where  the  debt  exceeded  £20  (and,  if  possible  in  the  future,  where  it 
exceeded  £10).262  It  was  envisaged  that  legislation  of  this  type  would  afford  the 
creditor  an  opportunity  to  review  the  sheriffs  exercise  of  his  powers  at  regular 
intervals,  and  would  help  to  protect  the  sheriff  against  subsequent  suits 
impugning  his  acts,  since  the  creditor  would  be  apprised  of  such  acts  and  could 
challenge  the  sheriff  immediately  if  need  be. 

We  are  of  the  opinion  that  the  present  general  practice  of  free  and 
informal  communication  between  the  sheriff  and  parties  interested  in  the 
seizure  and  sale  is  salutary  and  therefore  ought  to  be  encouraged.  This  view  is 
reinforced  by  the  very  existence  of  section  31  of  The  Creditors'  Relief  Act.  If 
such  a  provision  is  to  continue  to  exist  —  and  we  think  it  should,  although  not 
in  that  statute  —  it  ought  not  to  be  restricted  in  the  manner  now  provided  by 
section  31.  We  recommend,  then,  that  the  enforcement  office  should  be  under 
a  statutory  duty  to  respond  in  a  reasonable  manner  to  any  reasonable  oral  or 
written  inquiry  concerning  any  matter  relating  to  the  enforcement  of  the 
judgment  in  question.  The  enforcement  office  should  be  obliged  to  respond  to 
any  such  inquiry  from  the  debtor,  the  creditors,  a  party  in  possession  of  the 
debtor's  property,  a  claimant  to  seized  property,  a  person  holding  a  security 
interest  or  lien  in  respect  of  the  property,  or  any  other  interested  party.263 


6.     A  REGISTER  OF  ENFORCEMENT  MEASURES 

As  the  preceding  discussion  should  indicate,  the  restriction  of  all  active 
enforcement  measures  against  a  single  debtor  to  one  county  enforcement  office 
would  place  a  considerable  premium  on  full,  accurate  and  up-to-date 
information  concerning  the  existence  and  location  of  enforcement  measures  at 
any  particular  time.  Ignorance  of  enforcement  activities  against  a  debtor 
might  well  result  in  the  commencement  of  parallel  enforcement  activities  in 


261 
262 
263 


R.R.O.  1970,  Reg.  801,  r.  61. 

Payne  Report,  supra,  note  1 1,  at  184,  paras.  701-02. 


Thus,  a  question  from  an  intermeddling  stranger,  with  clearly  no  interest  in  the 
enforcement,  ordinarily  would  not  require  any  response,  no  matter  how  innocuous  the 
question  may  be;  to  some  extent  at  least,  the  enforcement  office  should  be  the  custodian  of 
the  privacy  of  the  interested  parties.  Where  the  inquiry  relates  to  something  of  public 
record,  the  stranger  simply  could  be  directed  to  the  appropriate  source. 
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another  office.264  While  some  debtors,  informed  that  the  institution  of  such 
parallel  measures  should  be  reported  immediately  to  an  enforcement  officer, 
undoubtedly  would  correct  the  situation  by  their  own  actions,  others,  for 
various  reasons,  either  would  not  react  or  would  react  only  after  some 
considerable  lapse  of  time.  As  a  result,  the  debtor  might  be  subject  to  multiple 
and  unwarranted  judgment  debtor  examinations  and  excessive  seizure  and  the 
attempt  to  operate  an  integrated,  coordinated  enforcement  system  would  have 
broken  down.  We  now  turn  to  a  discussion  of  the  need  for  a  register  of 
enforcement  activities,  the  appropriate  geographic  scope  of  such  a  register, 
the  contents  of  a  register  and  related  matters. 


(a)    The  Need  for  a  Register 

The  Commission  is  of  the  view  that  to  reject  the  creation  of  an 
enforcement  register  of  any  kind  clearly  would  be  a  retrograde  step,  since  at 
the  present  time  registers  do  exist  at  the  county  level.  In  the  first  place,  each 
sheriffs  office  is  the  repository  of  information  concerning  those  Supreme 
Court  and  county  and  district  court  judgment  debtors  against  whom  a  writ  of 
execution  or  a  certificate265  has  been  filed.  In  the  second  place,  reference 
should  be  made  to  section  5(1)  of  The  Creditors'  Relief  Act, 1(*  which  provides 
as  follows: 

5.-(l)  Where  a  sheriff  levies  money  under  an  execution  against  the  property 
of  a  debtor  or  receives  money  in  respect  of  a  debt  that  has  been  attached  or  sold 
under  section  15  of  The  Absconding  Debtors  Act,  he  shall  forthwith  make  an 
entry  in  Form  1  in  a  book  to  be  kept  in  his  office,  and  such  books  shall  be  open  to 
the  public  for  inspection  without  charge. 

Section  30(a)  of  the  Act  provides  that,  pending  any  distribution  under  the 
Act,  the  sheriff  must  keep  in  the  above-mentioned  book  a  statement  in  Form  6 
showing  "the  amounts  levied  or  received  and  the  dates  of  levy  or  receipt". 
Form  6  is  headed  "Sheriff's  Statement  of  Executions,  etc.,  in  his  Hands 
Against — ".  Accordingly,  it  would  be  possible,  at  least  in  theory,  to  inquire  in 
a  sheriffs  office  whether  any  money  had  been  levied  or  received  by  means  of  a 
writ  of  execution,  a  garnishment,  equitable  execution,  and  so  on.  However,  the 
sheriff's  statement  does  not  record  the  initiation  of  such  enforcement 
activities;  Form  6  deals  solely  with  amounts  actually  levied  or  received  and 
available  for  distribution  under  The  Creditors'  Relief  Act.  On  the  other  hand, 
the  sheriff's  statement  does  represent  a  type  of  "register"  already  existing  in 
respect  of  moneys  received  under  various  types  of  enforcement  measures.  The 
existence  of  the  registers  described  above  indicate  the  need  for  information 
concerning  enforcement  activities  even  under  the  present  system. 


264  For  a  discussion  of  the  ways  in  which  a  sheriff  could  obtain  information  that  would  permit 
him  to  choose  the  proper  enforcement  office  and  thereby  preclude  parallel  enforcement 
against  the  same  debtor,  see  supra,  this  Chapter,  Section  5(c)(iv). 

265  S.  9  of  The  Creditors'  Relief  Act  provides  for  the  entitlement  to  a  certificate  by  a  non- 
judgment  creditor.  See  s.  9(  1 ),  (2)  and  (5). 

266  R.S.O.  1970,  c.  97. 
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The  necessity,  or  at  least  the  obvious  desirability,  of  an  enforcement 
register  was  considered  in  the  New  Brunswick  Report.267  The  Report 
contained  the  following  discussion  and  proposal:268 

Notwithstanding  these  provisions  for  fixing  one  appropriate  enforcement 
office  for  each  debtor,  enforcement  proceedings  may  happen  to  be  initiated, 
whether  wittingly  or  unwittingly,  in  different  enforcement  offices  against  the 
same  debtor,  as  long  as  there  is  more  than  one  such  office  in  the  province.  In 
particular  this  may  occur  where  the  ordinary  place  of  residence  of  the  debtor  is 
uncertain  or  where  the  debtor  has  no  ordinary  place  of  residence  in  New 
Brunswick. 

To  further  assist  in  the  consolidation  of  enforcement  proceedings,  and  also 
to  assist  creditors  in  obtaining  information  about  defaulting  debtors,  it  is 
proposed  that  a  central  registry  of  enforcement  proceedings  be  established.  The 
responsible  official  should  forward  a  copy  of  every  notice  of  enforcement  to  this 
registry.  A  routine  search  should  be  made  at  the  central  registry  each  time  that 
new  enforcement  proceedings  are  commenced  to  determine  if  other  proceedings 
against  the  same  debtor  are  in  progress  in  another  office.  If  so,  a  central  official 
should  determine  the  most  appropriate  office  and  arrange  for  consolidation  of  the 
proceedings  there. 

From  our  previous  discussion  of  the  organizational  aspects  of  the  new 
enforcement  regime,  it  will  be  obvious  that,  in  addition  to  being  an 
administrative  necessity  within  each  enforcement  office,  an  enforcement 
register  would  have  coordinating  functions  that  would  be  of  critical 
importance  in  the  Ontario  context. 

The  Payne  Committee  also  emphasized  that  a  "register  of  judgments  will 
play  an  important  part  in  the  new  system  of  enforcement",269  so  that  "it  will  be 
the  task  of  the  department  to  make  it  as  efficient  as  possible".270  The  Payne 
Report  dwelt  for  some  considerable  time  on  another  advantage  of  a  "register 
of  judgment  debts",  that  is,  the  credit  information  function:271 

Running  through  our  Report  is  the  theme  that  suppliers  of  goods  and  services 
should  ascertain  something  of  the  credit-worthiness  of  their  customers  before 
giving  credit  and  should  take  all  reasonable  steps  to  avoid  doing  business  with 
uncreditworthy  people.  In  this  way  they  can  reduce  the  volume  of  litigation  in 
debt  cases  and  improve  their  own  economy. 


The  Report  went  on  as  follows: 


272 


In  this  context  it  is  the  function  of  the  Register  of  Judgments  to  make 
available  to  creditors  and  potential  creditors,  quickly  and  as  cheaply  as  possible, 
particulars  of  the  money  judgments  entered  against  debtors  .... 


267  Supra,  note  1 3 . 

268  Ibid.,  at  351-52. 

269  Payne  Report,  supra,  note  1 1,  at  306,  para.  1 172. 

270  Ibid.,  at  307,  para.  1177. 

271 


Ibid.,  at  306,  para.  1172. 
272  Ibid.,  at  306,  para.  1173. 
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Finally,  the  Report  stated:273 


We  envisage  that  the  Register  will  be  organised  in  such  a  way  that  trade 
organisations,  credit  information  bureaux  and  debt  collecting  agencies  will  use 
the  Register  even  more  widely  than  they  do  at  present,  and  that  potential 
creditors  will  be  encouraged  to  consult  the  Register  to  ascertain  immediately 
what,  if  any,  judgments  are  registered  against  prospective  customers  and  be  given 
details. 

The  New  South  Wales  Report274  did  not  expend  much  time  on  the 
proposed  register,  but  it  is  clear  from  the  notes  to  section  1 1  of  the  Draft  Bill, 
dealing  with  the  establishment  of  a  "register  of  judgments",  that  a  central 
repository  of  enforcement  information  was  contemplated.  The  Report  stated 
as  follows:275 

The  register  will  take  the  form  of  a  central  computer  which  will  operate 
continuously  in  ordinary  working  hours  and  will  be  fed  with  daily  information 
from  the  63  branch  offices  of  the  Registrar  established  at  the  District  Court  towns 
in  the  State. 

The  register  . . .  will  ...  be  maintained  as  an  up-to-date  record  of  amounts 
presently  owing  on  registered  debts  and  in  that  regard  will  differ  from  presently 
existing  registers  of  judgments. 

In  Ontario  at  the  present  time,  credit  reporters,  trade  organizations  and 
potential  creditors  do  not  have  easy  access  to  information  concerning  writs  of 
execution  filed  against  a  debtor.  In  the  first  place,  Supreme  Court  and  county 
and  district  court  writs  are  filed  at  the  county  level  only,  so  that  a  check  of 
each  county  theoretically  is  necessary.  With  respect  to  small  claims  court 
writs,  one  must  search  in  each  separate  office  under  the  action  number,  rather 
than  under  the  name  of  the  debtor.  This  requirement  means  that  it  is  virtually 
impossible  to  obtain  adequate  information  concerning  writs  of  execution. 
Creditors  may  have  even  less  adequate  sources  of  information  concerning  the 
institution  of  other  measures  against  a  debtor. 

Notwithstanding  the  fact  that  there  are  those  who  do  not,  and  would 
never,  use  a  register,  it  must  be  assumed  that  the  financial  community  would 
welcome  greater  access  to  information  concerning  enforcement  measures 
taken  against  a  debtor.  Moreover,  we  agree  with  the  Payne  Committee  that 
increased  use  of  an  enforcement  register  may  well  have  beneficial  conse- 
quences for  all   parties  concerned.276  The  availability  of  accurate  credit 


273  Ibid.,  at  312,  para.  1203.  While  the  Report  stated  that  the  register  would  indicate  what 
"judgments"  are  registered  against  a  debtor,  it  should  be  pointed  out  that  the  Committee 
rejected  registration  "immediately  after  the  entry  of  judgment",  and  recommended  "that  a 
judgment  debt  should  be  registered  when  application  for  enforcement  is  made"  (at  309, 
para.  1190). 

Concerning  the  "details"  to  be  included  in  the  register,  see  the  Payne  Report,  ibid.,  at 
306,  para.  1173,  and  at  312,  para.  1203.  See,  also,  infra,  this  Chapter,  Section  6(c),  (d)  and 
(e). 


274 
275 

276 


Supra,  note  12. 

Ibid.,  at  36.  For  a  discussion  concerning  the  register  in  the  New  South  Wales  Report,  see, 
also,  supra,  this  Chapter,  Section  3(c). 

See,  also,  the  New  South  Wales  Report,  supra,  note  12,  at  1 1  A- 12,  para.  3.7. 
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information  not  only  may  reduce  litigation  directly,  through  the  initial  refusal 
to  contract  and  to  extend  credit,277  but  also  may  reduce  litigation  by  alerting 
potential  plaintiffs  to  the  fact  that  a  prospective  defendant  is  clearly 
judgment-proof  or  is  likely  to  be  without  sufficient  funds  to  make  any  post- 
default  litigation  worthwhile.  This  function  of  a  comprehensive  register  is 
even  more  critical  in  the  enforcement  regime  that  we  have  proposed,  where, 
for  example,  the  existence  of  a  priority  for  maintenance  creditors278  would 
make  accurate  information  concerning  whether  a  person  is  a  maintenance 
debtor  important  to  potential  litigants  and  credit  grantors. 

For  the  reasons  set  out  above  —  the  existence  at  present  of  enforcement 
registers,  their  critical  coordinating  function  under  our  proposed  enforcement 
regime,  and  their  credit  information  role  —  the  Commission  has  concluded, 
and  accordingly  recommends,  that  each  sheriff  should  be  responsible  for  the 
establishment  and  maintenance  in  each  county  enforcement  office  of  a 
comprehensive  register  of  enforcement  activities  taken  against  debtors  within 
the  county.  Before  considering  in  more  detail  the  contents  of  such  a  register, 
we  shall  turn  our  attention  to  the  question  whether  a  provincial  enforcement 
register  should  be  established. 


(b)    The  Need  for  a  Province-Wide  Enforcement  Register 

It  is  fundamental  to  the  effective  operation  of  a  coordinated  enforcement 
system  that  there  be  only  one  county  enforcement  office  responsible  for 
enforcement  activities  against  a  given  debtor.  We  have  recommended  that  this 
enforcement  office  should  be  chosen  by  means  of  the  application  of  a  set  of 
rules  that  we  have  proposed.  It  is  crucial  to  the  effective  application  of  these 
rules  that  the  sheriff  obtain  accurate  information  concerning  the  debtor  and 
his  assets.  In  a  previous  Section  of  this  Chapter,  we  discussed  the  ways  in 
which  such  information  could  be  made  available  to  the  sheriff.  It  will  be 
apparent  from  that  discussion  that  the  most  effective  method  of  obtaining  this 
information  would  be  by  means  of  a  provincial  register  of  enforcement 
activities.  In  the  absence  of  such  a  comprehensive  register,  the  sheriff  would  be 
required  to  rely  upon  substantially  less  certain  sources  of  information. 

The  Commission  has  concluded,  therefore,  that  a  province-wide 
enforcement  register  would  be  the  most  effective  means  of  ensuring  the 
coordination  of  enforcement  activities  throughout  the  Province.  We  are  also  of 
the  view  that  such  a  register  would  serve  a  useful  informational  purpose. 
Accordingly,  we  recommend  that,  if  and  when  it  is  feasible,  there  should  be 
created  a  province-wide  enforcement  register  that  would  permit  access  to 
information  concerning  all  enforcement  proceedings  taken  anywhere  in 
Ontario. 


277  See  the  Payne  Report,  supra,  note  1 1,  at  306,  para.  1 172. 

278  See  a  forthcoming  Part  of  our  Report  on  the  Enforcement  of  Judgment  Debts  and 
Related  Matters.  See,  also,  the  brief  discussion  of  the  maintenance  creditors'  priority, 
supra,  this  Chapter,  Section  2(b)(ii). 
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(c)     The  Contents  of  the  Register 

As  indicated  earlier,  the  Payne  Report  placed  considerable  emphasis  on 
the  credit  information  function  of  an  enforcement  register  and  recognized  that 
if  the  business  community  is  to  make  use  of  such  a  register  it  must  contain 
certain  details.279  However,  the  Report  contained  little  information  concerning 
the  details  that  should  be  included  in  the  central  register.  In  this  connection, 
reference  should  be  made  to  the  following  statement:280 

In  this  context  it  is  the  function  of  the  Register  of  Judgments  to  make 
available  to  creditors  and  potential  creditors,  quickly  and  as  cheaply  as  possible, 
particulars  of  the  money  judgments  entered  against  debtors,  so  that  the 
creditors  can  know  how  much  the  debtors  already  owe  under  judgments  and 
what  proceedings  have  been  necessary.  But  this  is  as  far  as  the  Register  can 
properly  go.  A  prudent  business  man,  before  allowing  any  substantial  credit, 
ought  to  ascertain  the  financial  and  other  relevant  circumstances  of  his  customer; 
his  occupation  and  means,  his  home  and  family  commitments,  and  so  forth.  This 
information  cannot  be  obtained  from  a  register  of  judgments. 

Accordingly,  it  would  appear  that  the  amount  owing  under  money  judgments 
and  the  nature  of  the  active  enforcement  measures  already  taken  against  the 
debtor  would  be  comprehended  by  the  register. 

Section  1 1  of  the  Draft  Bill  that  accompanied  the  New  South  Wales 
Report  provides  for  the  establishment  of  a  register  that  "shall  be  in  such  form 
and  shall  contain  such  particulars  as  may  be  prescribed".281  The  New  South 
Wales  Report  made  it  clear  that,  in  addition  to  the  "names  of  debtors  and 
creditors  in  relation  to  whom  a  judgment  debt  has  been  registered",282  the 
"amount  currently  owing  in  relation  to  registered  judgment  debts"  would  be 
included  in  the  central  register.283 

We  have  concluded,  and  accordingly  recommend,  that  the  proposed 
enforcement  register  should  record  the  names  of  judgment  debtors  against 
whom  writs  of  enforcement  have  been  filed,  the  particulars  of  judgment  debts 
to  be  enforced  by  the  enforcement  office,  and  the  amount  outstanding  under 
such  judgment  debts.  It  will  be  recalled  that  the  Commission  has  recom- 
mended that,  subject  to  two  exceptions,  money  judgments  from  all  courts  in 
Ontario  should  be  enforced  through  the  enforcement  office.284  Quite  clearly, 


279  Payne  Report,  supra,  note  1 1,  at  306-07,  paras.  1 172-78,  and  at  312,  para.  1203.  The  last- 
mentioned  reference  is  quoted  in  the  text  to  note  273,  supra. 

280 


281 


Ibid.,  at  306,  para.  1 173.  Emphasis  added. 

New  South  Wales  Report,  supra,  note  12,  Draft  Bill,  s.  1 1(2).  See,  also,  the  note  to  s.  68 
of  the  Draft  Bill.  Draft  s.  12(3)(b)  provides  that  an  application  for  the  registration  of  a 
judgment  "shall  contain  the  prescribed  particulars",  and  the  notes  indicate  that  the 
"prescribed  form  [of  application]  would  provide  for  an  affidavit  by  the  applicant  setting  out 
the  amount  of  any  moneys  paid  under  or  pursuant  to  the  judgment  or  order  and  the  amount 
then  due  (including  any  amounts  due  and  payable  for  interest  and  costs)"  (at  37). 

282  Ibid.,  notes  to  s.  68  of  Draft  Bill,  at  104. 

283  Ibid.,  at  14,  para.  4.8. 

284  The  exceptions  are  "show  cause"  proceedings  and  wage  garnishment  in  the  family  courts, 
which  would  continue  to  be  carried  out  by  the  family  courts  and  not  by  the  enforcement 
office:  see  the  discussion,  supra,  this  Chapter,  Section  2(b). 
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then,  the  enforcement  regime  should  record  the  particulars  of  these 
judgments. 

Insofar  as  the  type  of  enforcement  activity  that  should  be  registered  is 
concerned,  the  Commission  believes  that  the  general  restriction  of  the  main 
county  register  to  writs  of fieri  facias  would  no  longer  be  warranted  under  our 
proposed  new  and  integrated  enforcement  system.  We  recommend  that  the 
enforcement  register  should  record  all  types  of  enforcement  measures  to  be 
undertaken  by  the  enforcement  office,  and  the  number  of  such  measures, 
initiated  by  creditors  against  judgment  debtors.  However,  information 
gleaned  from  judgment  debtor  questionnaires  and  examinations285  should  not 
form  part  of  the  enforcement  register.  This  information,  of  course,  would  be 
available  to  the  creditors. 

Finally,  in  order  to  facilitate  coordination  of  enforcement  throughout  the 
Province,  it  is  recommended  that  the  provincial  enforcement  register  should 
indicate  which  enforcement  office  has  carriage  of  enforcement  activities 
against  each  judgment  debtor. 


(d)    The  "Similar  Name"  Problem  and  the  Use  of  Debtor  Identifying 
Factors  on  the  Register 

It  will  be  recalled  that  the  Commission  envisages  that,  in  order  to 
ascertain  the  appropriate  enforcement  office  to  undertake  active  enforcement 
against  a  particular  debtor,  a  search  by  the  sheriff  of  the  provincial 
enforcement  register  (or,  until  such  a  register  is  created,  a  search  of  his  own 
county  enforcement  register)  is  to  be  conducted  each  time  a  writ  of 
enforcement  is  filed;  in  this  way,  the  fact  and  location  of  already  existing 
measures  against  the  same  debtor  can  be  discovered  and  the  appropriate  office 
chosen.  This  clearly  would  raise  a  problem  where  debtors  have  the  same  or 
similar  names.  Is  John  Stuart  Brown,  a  debtor  residing  in  Toronto,  the  same 
person  as  John  Stuart  Brown,  a  registered  debtor  already  having  enforcement 
measures  taken  against  him  elsewhere?  How  is  the  sheriff  to  match  new 
enforcement  debtors  with  those  debtors  already  on  the  county  or  provincial 
register  having  the  same  or  a  similar  name? 

The  "similar  name"  problem  arises  in  two  other  contexts.  First,  where 
land  is  being  sold  or  mortgaged,  the  solicitor  for  the  prospective  purchaser  or 
mortgagee  must  search  the  enforcement  register  to  ascertain  whether  there 
are  writs  that  bind  the  land  in  question.286  Assume,  for  example,  that  the 
solicitor  wishes  to  search  for  writs  filed  against  J.  Stuart  Brown.  His  search 
might  reveal  enforcement  measures  initiated  against  John  Stuart  Brown,  a 


285 
286 


See  infra,  Chapter  4. 

At  present,  writs  filed  in  a  sheriffs  office  bind  land  within  the  sheriffs  bailiwick  that  is 
governed  by  The  Registry  Act,  R.S.O.  1970,  c.  409:  see  The  Execution  Act,  R.S.O.  1970,  c. 
152,  s.  10(1).  To  bind  land  governed  by  The  Land  Titles  Act,  R.S.O.  1970,  c.  234,  a  writ 
must  be  sent  to  a  land  registrar  and  be  received  by  him:  see  The  Execution  Act,  s.  10(1),  and 
The  Land  Titles  Act,  s.  153.  See,  also,  s.  14(1)  of  the  proposed  Land  Titles  Amendment  Act, 
1980  (Bill  136;  3d  Reading,  Oct.  14,  1980;  not  yet  proclaimed),  which  amends  s.  153(1)  to 
provide  that  land  titles  land  is  not  bound  until  the  land  registrar  both  receives  a  copy  of  the 
writ  and  records  it  in  the  appropriate  register. 


152 

debtor  registered  in  the  register  being  searched.  Are  the  two  individuals  one 
and  the  same  person?  If  not,  how  is  the  solicitor  to  discover  their  separate 
identities?  Without  anticipating  the  recommendations  to  be  made  in  a  future 
Part  of  our  Report  respecting  enforcement  against  land,  it  may  be  said  here 
that  the  problem  of  matching  debtors  against  whom  a  writ  has  been  issued  and 
vendors  or  mortgagors  of  land  would  remain  a  problem,  although  a  less 
substantial  problem,  under  our  short  term  proposals  for  reform. 

The  other  context  in  which  the  "similar  name"  problem  will  be  relevant  is 
with  respect  to  the  credit  information  function  of  the  enforcement  register. 
Persons  searching  the  register  will  want  to  know  whether  someone  seeking 
credit  is  a  judgment  debtor  against  whom  a  writ  has  been  issued  and  recorded 
in  the  enforcement  register. 

The  "similar  name"  problem,  then,  affects  not  simply  the  amount  and 
accuracy  of  information  available  to  the  public  concerning  debtors  against 
whom  enforcement  measures  have  been  commenced;  the  problem  relates  to 
the  very  efficiency  of  the  enforcement  system  as  a  whole.  The  ability  to 
identify  registered  enforcement  debtors  and  the  enforcement  offices  responsi- 
ble for  active  enforcement  measures  taken  against  them  is  critical  to  the 
smooth  operation  of  the  integrated  and  coordinated  enforcement  regime  that 
we  recommend. 

Having  regard  to  the  necessity  for  accurate  information  concerning 
registered  enforcement  debtors,  the  Commission  recommends  that  debtor 
identifying  factors  should  form  part  of  the  description  or  identification  of 
debtors  listed  in  the  enforcement  register.  While  the  identifying  factors  should 
be  as  inclusive  as  possible,  we  recognize  that  a  register  open  to  public  scrutiny 
also  must  manifest  a  certain  degree  of  caution  in  the  divulging  of  a  debtor's 
"private"  affairs,  an  issue  to  be  considered  in  the  Section  immediately 
following. 

(e)    The  Enforcement  Register  and  the  Right  to  Privacy 

The  Commission  is  not  unmindful  of  the  potential  dangers  of  permitting 
the  release  of  too  much  private  financial  information  for  public  consumption. 
The  New  South  Wales  Report287  recommended  that  the  register  contain 
accurate  information  concerning  "the  amount  currently  owing  in  relation  to 
registered  judgment  debts",  and  that  for  a  prescribed  fee  the  registered 
information  ought  to  be  made  available  to  the  public.288  However,  some 
concern  was  expressed  about  the  implications  of  this  proposal  with  respect  to 
the  adequate  protection  of  the  debtor's  privacy.289  In  connection  with  the 
privacy  issue,  reference  also  should  be  made  to  the  notes  to  section  68290  of  the 
New  South  Wales  Draft  Bill:291 


287  Supra,  note  1 2. 

288  Ibid.,  at  14,  para.  4.8.  See,  also,  draft  s.  11. 

289  Ibid.,  at  14,  note  3. 

290  S.  68(1)  provides  that  "[a]ny  person  may  inquire  of  the  Registrar  whether  a  person  is  or  is 
not  a  judgment  debtor  under  a  registered  judgment".  S.  68(3)  states  that  "[u]pon  receipt  of 
an  inquiry  under  subsection  ( 1 ),  the  Registrar  shall  furnish  the  prescribed  particulars". 

291  New  South  Wales  Report,  supra,  note  12,  at  104.  Emphasis  in  original. 
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This  proposal  raises  questions  of  policy  as  to  the  privacy  of  the  information 
in  the  register.  The  Payne  Committee  (see  Payne  Report  paras.  1172-1178) 
recommended  that  inquiries  as  to  information  in  the  register  be  encouraged  to 
avoid  suppliers  of  goods  and  services  granting  further  credit  to  persons  already 
over  extended.  The  Payne  Committee  thought  that  the  register  should  include 
particulars  as  to  enforcement  proceedings  taken  and  that  this  should  also  be  made 
available  on  inspection.  The  Northern  Ireland  Act  makes  its  register  open  to 
inspection  by  any  member  of  the  public  (s.  97)  and  that  register  also  includes 
particulars  of  enforcement  proceedings. 

We  propose  that  the  register  contain  only  limited  current  material,  namely, 
the  names  of  debtors  and  creditors  in  relation  to  whom  a  judgment  debt  has  been 
registered,  and  the  amount  presently  outstanding  on  that  debt.  The  information 
could  be  made  available  by  telephone  or  telex  to  organisations  establishing  an 
account  with  the  Registrar.  The  invasion  of  privacy  which  would  result  from 
availability  of  the  register  for  public  inquiry  would  appear  to  be  no  more 
objectionable  than  some  material  now  available  in  credit  journals.  It  would  be 
hoped  that  the  accuracy  of  credit  information  bureaux  would  improve  if  the 
register  were  available  to  them  as  a  source  of  information. 

An  alternative  would  be  that  information  and  certificate  be  made  available 
with  the  consent  of  the  debtor.  However,  this  limitation  might  delay  the  granting 
of  credit  and  finance  by  retailers  and  credit  organisations.  It  would  also  inhibit 
inquiries  by  small  traders  who  might  hesitate  to  seek  consent  from  a  customer 
fearing  to  give  offence  to  him. 

The  Commission  is  not  engaged  in  a  study  of  the  "right  to  privacy";292 
however,  we  do  believe  that  serious  attention  must  be  paid  to  this  matter  in 
devising  an  enforcement  register,  with  respect  to  both  the  contents  of  the 
register  and  the  proposed  debtor  identifying  factors.  The  Commission  wishes 
to  point  out,  however,  that  information  obtainable  from  the  existing  sheriffs 
register  of  Supreme  Court  and  county  and  district  court  executions  is  not 
essentially  different  in  nature  from  the  contents  of  our  proposed  enforcement 
register.  Accordingly,  we  see  no  philosophical  impediment  to  establishing  a 
comprehensive  enforcement  register  along  the  lines  suggested.  However,  we 
do  wish  to  recommend  that  the  fact  that  a  person  was  a  debtor  against  whom 
enforcement  measures  have  been  taken,  and  all  information  concerning  such 
enforcement  measures,  ought  not  to  be  made  available  to  the  public  by  the 
sheriff  once  the  debt,  interest  and  other  allowable  costs  enforced  under  a  writ 
of  enforcement  have  been  satisfied. 


292 


The  "right  to  privacy"  and  related  matters,  including  the  use  of  social  insurance  numbers 
for  various  purposes,  was  considered  in  Ontario  by  the  Commission  on  Freedom  of 
Information  and  Individual  Privacy  in  several  Research  Publications  published  between 
1978  and  1980,  and  in  a  Report  published  in  1980,  and  is  being  considered  at  the  federal 
level  by  the  Privacy  Commissioner  (a  member  of  the  Canadian  Human  Rights  Commission; 
see  Part  IV  of  the  Canadian  Human  Rights  Act,  S.C.  1976-77,  c.  33). 


CHAPTER  4  INFORMATION  CONCERNING 

THE  DEBTOR'S  PROPERTY: 
QUESTIONNAIRES, 
EXAMINATIONS  AND  PUBLIC 
REGISTER  SEARCHES 


1.      INTRODUCTION 

In  subsequent  Parts  of  our  Report  on  the  Enforcement  of  Judgment 
Debts  and  Related  Matters,  we  will  consider,  among  other  things,  the  seizure 
and  sale  of  a  debtor's  personal  property,  enforcement  against  the  debtor's  land 
and  the  garnishment  of  any  wages  or  debts  owing  to  him.  It  should  not  be 
presumed,  however,  that  it  is  always  a  simple  matter  to  discover  the  property 
in  respect  of  which  the  debtor  has  some  exigible  right,  title  or  interest.  In  many 
instances,  a  creditor  who  files  a  writ  has  very  little  information  concerning  the 
debtor  and  his  property.  As  the  English  Payne  Committee  indicated  in  its 
1969  Report:1 

One  of  the  most  unsatisfactory  features  of  debt  cases  is  the  omission  of 
creditors  at  any  stage  to  obtain  reliable  information  about  the  income,  assets  or 
property  of  the  debtor.  Frequently  they  supply  the  goods  in  the  first  place  without 
any  enquiries  and  without  any  knowledge  of  the  financial  position  of  the 
customer.  In  the  event  of  default  they  institute  proceedings  without  any  further 
knowledge  about  the  debtor  and  in  the  hope  that  some  facts  about  his  means  and 
assets  will  come  to  light  in  the  course  of  the  proceedings.  In  due  course  they  find 
themselves  with  a  judgment  which  they  are  anxious  to  enforce  but  they  still  have 
no  reliable  evidence  or  information  to  indicate  what  enforcement  process  would 
be  suitable. 

We  cannot  but  agree  with  the  Payne  Committee's  conclusions  that  "it  is 
an  essential  requirement  of  an  efficient  enforcement  system  that  the  means 
and  the  financial  affairs  of  the  debtors  should  be  fully  known",  and  that  it  is 
therefore  of  critical  importance  to  "provide  a  simple,  speedy,  inexpensive  and 
effective  procedure"  for  uncovering  this  information.2  Moreover,  we 
recommend  that  the  discovery  procedures  that  we  propose  in  this  Chapter 
should  be  uniform  with  respect  to  the  enforcement  of  all  judgments  from  the 
Supreme  Court,  the  county  and  district  courts  and  the  small  claims  courts. 
Where  there  is  default  in  respect  of  a  support  order,  and  where  the 
maintenance  creditor  files  a  writ  of  enforcement  with  the  sheriff,  the  discovery 
procedures  that  we  recommend  in  this  Chapter  should  also  apply;  however, 


Report  of  the  Committee  on  the  Enforcement  of  Judgment  Debts  (February  1969) 
(Cmnd.  3909)  (hereinafter  referred  to  as  the  "Payne  Report"),  at  120,  para.  444.  See,  also, 
Law  Reform  Commission  of  New  South  Wales,  Draft  Proposal  Relating  to  the 
Enforcement  of  Money  Judgments  (1975)  (hereinafter  referred  to  as  the  "New  South 
Wales  Report"),  at  10,  para.  3.2,  and  the  New  Brunswick  Department  of  Justice,  Law 
Reform  Division,  Third  Report  of  the  Consumer  Protection  Project,  Volume  II,  Legal 
Remedies  of  the  Unsecured  Creditor  After  Judgment  (1976)  (hereinafter  referred  to  as  the 
"New  Brunswick  Report"),  at  92  et  seq. 

Payne  Report,  ibid.,  at  120,  para.  445. 
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the  operation  of  the  discovery  procedures  contained  in  section  28  of  The 
Family  Law  Reform  Act,  19783  should  not  be  affected.4 

At  present,  there  are  four  major  sources  of  information  available  to  the 
ordinary  unsecured  creditor  concerning  property  in  respect  of  which  the 
debtor  has  or  may  have  some  right,  title  or  interest.  A  creditor  may  have  direct 
knowledge  of  the  debtor's  assets,  gleaned  through  voluntary  disclosure  by  the 
debtor,  personal  contact  or  business  dealings.  A  creditor  may  conduct  a 
judgment  debtor  examination  with  a  view  to  eliciting  helpful  responses  from 
the  debtor.5  The  creditor  may  seek  a  court  order  to  examine  a  third  party  with 
knowledge,  or  in  possession,  of  the  debtor's  chattels  or  other  property.6  Or  the 
creditor  may  conduct  public  register  searches,  for  example,  in  respect  of 
security  interests  registered  under  The  Personal  Property  Security  Act.1 

We  have  considered  the  effectiveness  of  existing  methods  of  obtaining 
information  concerning  a  debtor's  assets,  and  whether  these  methods  ought  to 
be  supplemented  by  new  procedures.  One  new  method  of  obtaining  pre- 
enforcement  information  concerning  the  debtor's  property  would  be  through  a 
judgment  debtor  questionnaire,  where  the  debtor  would  be  required  to  reveal 


5 


6 


S.O.  1978,  c.  2. 

In  Chapter  3,  Section  2(b),  the  Commission  recommended  that  where  a  maintenance 
creditor  wishes  to  commence  traditional  enforcement  proceedings  concerning  a  support 
order  in  arrears,  with  two  exceptions  the  creditor  should  be  required  to  deliver  a  writ  of 
enforcement  to  the  new  enforcement  office.  The  exceptions  are  in  respect  of  wage 
garnishment  and  "show  cause"  proceedings;  we  recommended  that  the  family  courts  should 
continue  to  have  carriage  of  such  proceedings.  In  other  cases,  however,  a  maintenance 
creditor  filing  a  writ  in  the  enforcement  office  would  have,  under  our  proposals,  the  same 
rights  to  discover  the  debtor's  assets  as  would  any  other  creditor. 

Our  recommendations  relating  to  discovery  procedures  are  not  intended  to  restrict  or 
affect  the  "automatic  enforcement  system"  operative  in  the  family  courts  pursuant  to  s.  28 
of  The  Family  Law  Reform  Act,  1978,  S.O.  1978,  c.  2.  At  the  present  time,  there  are  two 
main  methods  under  s.  28  of  The  Family  Law  Reform  Act,  1978,  by  which  a  maintenance 
debtor  in  default  under  a  support  order  may  be  required  to  divulge  the  state  of  his  financial 
affairs.  Section  28(  1  )(a)  and  (b)  of  the  Act  provides  as  follows: 

28.-(l)  Where  there  is  default  in  payment  under  an  order  for  support  or 
maintenance,  a  clerk  of  the  Unified  Family  Court  or  a  provincial  court  (family 
division)  may  require  the  debtor,  upon  notice, 

(a)  to  file  a  statement  of  financial  information  referred  to  in  section  23; 

(b)  submit  to  an  examination  as  to  assets  and  means  .... 

See,  also,  O.  Reg.  386/79,  r.  89.  Among  other  things,  s.  23(  1 )  requires  a  debtor  to  provide 
"a  statement  verified  by  oath  or  statutory  declaration  disclosing  particulars  of  financial 
information  in  the  manner  and  form  prescribed  by  the  rules  of  the  court".  (See  Form  5 
under  the  Rules  of  the  Provincial  Court  (Family  Division),  O.Reg.  386/79.)  The 
Commission  envisages  that  the  provisions  quoted  above  will  operate  independently  of  the 
provisions  that  we  recommend  in  this  Chapter  concerning  the  means  of  discovery  available 
to  all  maintenance  and  non-maintenance  creditors  who  have  filed  their  writs  of  enforcement 
with  the  sheriff. 

See  Supreme  Court  of  Ontario  Rules  of  Practice,  R.R.O.  1970,  Reg.  545,  rr.  587-89  and 
592-96.  See,  also,  The  Small  Claims  Courts  Act,  R.S.O.  1 970,  c.  439,  ss.  1 3 1  and  1 40. 

See  Supreme  Court  of  Ontario  Rules  of  Practice,  ibid.,  rr.  590-91.  See,  also,  The  Small 
Claims  Courts  Act,   ibid.,  s.  1 3 1  (6). 


7  R.S.O.  1970,  c.  344. 
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his  assets  in  a  relatively  easy  way,  on  pain  of  having  to  attend  a  more  costly 
and  time-consuming  oral  examination.  We  shall  turn  first  to  a  consideration  of 
questionnaires  and  examinations  in  the  enforcement  of  judgments  from  all 
courts. 

2.      JUDGMENT  DEBTOR  QUESTIONNAIRES  AND 
EXAMINATIONS 

(a)    General  Rules 

The  Payne  Committee  endorsed  the  principle  that  the  debtor  should  be 
under  "a  legal  obligation  ...  to  make  a  full  disclosure  of  means  and 
circumstances"8  and  that  the  debtor  ought  to  fulfil  his  obligation  by  being 
required  to  complete  a  questionnaire  or  attend  an  examination.  The 
Committee,  echoing  the  view  expressed  by  the  English  Law  Society,  stated 
that  the  "formal  [court]  examination  could  largely  be  dispensed  with  by 
obliging  [the  debtor]  to  answer  a  written  questionnaire".9  The  advantages  of  a 
questionnaire  were  stated  to  be  as  follows:10 

(a)  ...  it  would  avoid  the  need  for  the  parties  to  attend  the  Enforcement 
Office  and  would  save  considerable  time  and  expense; 

(b)  ...  it  would  be  cheap; 

(c)  ...  it  would  be  quicker;  and 

(d)  ...  it  would  provide  information  in  a  standardised  and  permanent  form. 

After  recommending  the  use  of  the  questionnaire,  the  Committee  went  on  to 
state  its  belief  that  "the  questionnaire  will  obviate  the  need  for  the  oral 
examination  of  many  debtors".11 

However,  there  have  been  some  criticisms  of  the  potential  efficacy  of  a 
questionnaire,  and,  even  where  it  is  acknowledged  that  it  might  be  of  some 
utility,  questions  have  been  raised  concerning  whether  the  delay  that  would  be 
involved  would  render  the  use  of  a  questionnaire  impracticable.  The  New 
South  Wales  Report  did  not  recommend  the  discontinuance  of  the  question- 
naire used  in  that  jurisdiction,  but  the  New  South  Wales  Law  Reform 
Commissioners  clearly  were  not  convinced  that  it  would  perform  the  function 
envisaged  by  the  Payne  Committee.  In  the  notes  to  section  20  of  the  Draft  Bill, 
appended  to  the  New  South  Wales  Report,  the  following  comments 
appeared:12 

Whilst  we  are  not  as  optimistic  as  the  Payne  Committee  regarding  the 
effectiveness  of  a  questionnaire,  we  hope  that,  aided  by  the  enforcement  order 
(see  s.  21)  the  answers  to  a  questionnaire  will  provide  some  basis  of  information  in 
most  cases. 


8  Payne  Report,  supra,  note  1,  at  121,  para.  448. 

9  Ibid.,ai  121,  para.  450. 

10  Ibid. 

11  Ibid.,  at  124,  para.  463. 

12  New  South  Wales  Report,  supra,  note  1,  at  48. 
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After  noting  the  requirement  that  a  debtor  supply  financial  information  under 
the  District  Court  Rules,13  the  notes  continued  as  follows:14 

These  questions  appear  to  be  reasonably  exhaustive  (they  include  a  final  question 
'what  arrangements  are  you  prepared  to  make  to  satisfy  this  judgment  debt')  and 
should  serve  as  a  model  for  the  questionnaire  we  propose.  We  are  advised  that 
response  to  the  notice  of  judgment  has  been  disappointing.  However,  we  point  out 
that  there  is  no  sanction  present  for  a  debtor  who  refuses  to  answer. 

In  the  Judgments  (Enforcement)  Act  (Northern  Ireland)  1969,15  there  is 
no  provision  for  any  form  of  questionnaire  to  be  served  on,  or  completed  by, 
the  debtor;  rather,  the  sole  means  of  ascertaining  the  debtor's  assets  and 
circumstances  is  by  an  oral  examination.  However,  the  Report  on  which  the 
above  legislation  was  based16  would  have  given  the  creditor  an  option:  he  could 
apply  for  an  oral  examination,  or  he  could  request  an  enforcement  officer  to 
attend  upon  the  debtor  and  have  him  complete  a  questionnaire. 

Finally,  mention  ought  to  be  made  of  the  position  taken  in  the  New 
Brunswick  Report.17  The  Report  criticized  and  ultimately  rejected  the 
recommendations  relating  to  questionnaires  propounded  in  the  Payne 
Report: 


.18 


As  part  of  a  proposal  for  complete  reform  and  coordination  of  creditor's 
remedies,  the  English  Committee  on  the  Enforcement  of  Debts  recommended 
that  a  judgment  debtor  being  subjected  to  execution  be  mailed  a  questionnaire 
concerning  his  assets.  The  debtor  would  be  required  to  complete  and  return  the 
questionnaire.  It  appears  that  the  Committee's  proposal  for  complete  reform  was 
not  accepted.  Some  of  the  Committee's  specific  recommendations  were  adopted, 
but  the  proposal  for  examination  of  debtors  by  mail  appears  not  to  have  been 
adopted. 

It  is  doubtful  that  an  examination  by  mail  would  be  adequate  since  no  form 
could  be  devised  that  would  adequately  cover  all  contingencies.  To  the  extent  that 
the  form  was  designed  to  cover  a  number  of  possible  situations,  it  would  become 
so  complex  that  many  debtors  would  experience  difficulty  in  completing  it.  Only  a 
personal  interview  by  an  official  experienced  in  this  sort  of  inquiry  is  likely  to 
produce  adequate  information  promptly.  Moreover,  just  as  defaulting  debtors 
ignore  other  written  documents  directed  towards  collection,  including  the  writ  of 
summons,  many  debtors  are  likely  to  simply  ignore  a  mailed  form  for 
examination  of  debtors. 

Having  considered  the  proposal  in  the  Payne  Report,  and  notwithstand- 
ing the  objections  to  it,  the  Commission  is  of  the  view  that  a  judgment  debtor 


13  Part  31,  r.  18. 

14  New  South  Wales  Report,  supra,  note  1,  at  48. 

15  C.  30. 

16  Report  of  the  Joint   Working  Party  on  the  Enforcement  of  Judgments,  Orders  and 
Decrees  of  the  Courts  in  Northern  Ireland  ( 1 965). 

17  New  Brunswick  Report,  supra,  note  1. 

18  Ibid.,  at  280-81. 


159 


questionnaire  may  serve  a  useful  function  as  one  means  by  which  a  creditor 
may  uncover  information  concerning  his  debtor's  property.  While  the  use  of  a 
questionnaire  clearly  will  not  preclude  the  need  for  a  subsequent  oral 
examination  in  all  cases,  it  may  well  reduce  the  necessity  for  the  more  time- 
consuming  and  more  costly  oral  examination  in  a  significant  number  of 
instances.  Moreover,  the  use  of  a  questionnaire  and  the  consequent  avoidance 
of  attendance  at  an  oral  examination  may  be  more  convenient  for  a  debtor, 
without  prejudicing  creditors.  For  these  reasons,  we  recommend  that,  before  a 
creditor  is  entitled  to  demand  an  oral  examination  of  the  debtor,  he  should  be 
required  to  make  use  of  a  judgment  debtor  questionnaire,  as  described  below. 

It  is  recommended  that  where  a  creditor  initiates  active  enforcement 
measures  against  a  debtor,  the  new  enforcement  office19  should  be  required, 
upon  the  instructions  of  the  creditor,  to  mail  to  the  debtor  a  judgment  debtor 
questionnaire.  The  questionnaire,  in  prescribed  form,  should  seek  information 
concerning  the  debtor's  employment,  income  and  assets,  and  any  other 
information  usually  obtained  on  a  judgment  debtor  examination. 

However,  as  an  option  open  to  the  creditor,  he  should  be  entitled  to 
instruct  the  enforcement  office  to  serve  the  questionnaire  personally  on  the 
debtor,  with  an  enforcement  officer  administering  it  (that  is,  requiring  the 
debtor  to  complete  it)  upon  service.  The  decision  concerning  which  alternative 
to  choose  will  depend,  of  course,  on  such  factors  as  the  creditor's  assessment  of 
the  time  involved  to  mail  and  return  a  completed  questionnaire,  the  time 
involved  to  serve  the  debtor  personally,  the  relative  likelihood  of  satisfactory 
completion  by  mail  or  by  personal  administration  by  the  serving  officer,  the 
costs  of  each  procedure,  and  the  chances  of  subsequently  recouping  such 
amounts  from  the  debtor. 

In  order  to  reduce  potential  debtor  harassment,  we  recommend  that  only 
the  creditor  first  instructing  the  enforcement  office  to  act  should  have  the  right 
to  exercise  the  options  proposed  above.  As  a  general  proposition,  then, 
subsequent  creditors  ought  not  to  be  entitled  to  require  further  questionnaires 
to  be  completed  at  this  stage.  However,  we  recommend  that,  where  the 
questionnaire  has  been  mailed  to  the  debtor,  but  is  not  returned  within  fifteen 
days,  all  creditors  who  have  filed  writs  of  enforcement  should  be  entitled  at 
any  time  to  request  the  enforcement  office  either  to  serve  and  administer  the 
questionnaire  personally  on  the  debtor,  or  to  serve  on  the  debtor  an 
appointment  either  to  attend  at  the  enforcement  office  for  the  purpose  of 
completing  the  questionnaire  or  to  attend  for  an  oral  examination,20  a 
procedure  described  below.21  Where  there  are  two  or  more  creditors  exercising 
the  above  options,  and  where  the  enforcement  office  has  received  requests  for 


In  Chapters  1  and  3,  the  Commission  made  recommendations  concerning  a  new 
enforcement  office,  to  be  supervised  and  directed  by  the  sheriff  and  undertaking  virtually  all 
enforcement  measures  initiated  in  respect  of  money  judgments  from  all  courts. 

See  California  Law  Revision  Commission,  Tentative  Recommendation  Relating  to 
Enforcement  of  Judgments  (March  1 979),  proposed  s.  705. 1 20,  which  requires  the  creditor 
to  apply  to  the  court  for  a  debtor  examination. 


21 


See  infra,  this  Chapter,  Section  2(b). 
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more  than  one  of  the  proposed  alternatives,  the  office  should  be  required  to 
serve  on  the  debtor  an  appointment  to  attend  an  oral  examination. 

It  will  be  seen  that  a  creditor  may  instruct  the  sheriff  to  serve  and 
administer  a  questionnaire  on  two  occasions:  either  at  the  outset,  in  lieu  of 
mailing  the  questionnaire  to  the  debtor,  or  where  a  mailed  questionnaire  has 
not  been  returned  within  fifteen  days.  A  question  then  arises  concerning  the 
consequences  of  the  debtor's  evasion  of  service  of  the  questionnaire.  The 
Commission  recommends  that,  where  the  enforcement  office  has  made  more 
than  one  unsuccessful  attempt  to  serve  and  administer  a  questionnaire 
personally,  the  creditor  should  be  entitled  to  instruct  the  sheriff  to  mail  to  the 
debtor,  and  post  in  a  conspicuous  spot  at  his  last  known  residence  or  place  of 
business,  either  a  notice  of  appointment  for  an  oral  examination  or  a  notice  of 
appointment  to  attend  at  the  enforcement  office  for  the  purpose  of  completing 
the  questionnaire;  failure  to  comply  with  such  a  notice  of  appointment  would 
entitle  the  creditor  to  apply  for  a  contempt  order  against  the  debtor,  as 
recommended  later  in  this  Chapter.  The  mailing  and  posting  of  the  notice 
should  be  permissible  at  this  stage,  since  sufficient  time  and  energy  already 
will  have  been  expended  attempting  to  serve  and  administer  the  questionnaire 
personally  on  the  debtor. 

In  effect,  the  proposal  recommended  above  would  give  the  debtor  several 
opportunities  to  obey  the  particular  demands  made  on  him;  for  example,  his 
failure  to  mail  back  a  questionnaire,  or  even  his  evasion  of  the  sheriff  where  an 
attempt  is  made  to  serve  him  personally,  would  initially  result  only  in  the 
delivery  of  a  notice  of  appointment  to  attend  an  oral  examination  or  to  attend 
in  order  to  complete  the  questionnaire.3 


22 


A  debtor  may,  of  course,  return  the  mailed  questionnaire  or  complete  the 
questionnaire  either  before  a  sheriff's  officer  personally  serving  it,  or  at  the 
enforcement  office.  If,  after  perusing  the  questionnaire,  any  creditor  is  of  the 
view  that  it  is  incomplete,  inaccurate  or  insufficiently  or  fraudulently 
answered,  then,  in  addition  to  any  other  remedy  that  creditor  might  have,23  the 
creditor  should  be  entitled  either  to  request  the  sheriff  to  serve  and  administer 
the  questionnaire  personally  —  where  it  has  initially  been  mailed  and 


22  The  Payne  Report,  supra,  note  1,  made  recommendations  concerning  default  by  the 
debtor  in  completing  and  returning  a  questionnaire  mailed  to  him.  The  Report  stated  as 
follows  (at  124,  para.  460): 

An  order  should  be  made  by  the  Enforcement  Office,  without  further  application 
by  the  judgment  creditor,  requiring  the  debtor  to  attend  at  a  date  and  time  to  be 
specified  in  the  order  at  the  Enforcement  Office  for  the  purpose  of  completing  the 
questionnaire.  In  the  first  instance,  such  an  order  may  be  served  by  post.  If  the  debtor 
should  still  be  in  default  by  failing  to  attend  pursuant  to  such  an  order,  we  think  that 
he  should  be  liable  to  be  dealt  with  for  contempt  of  court .... 

It  is  suggested  that  the  Payne  Committee's  proposal  is  somewhat  too  restrictive,  in  that 
after  the  debtor's  failure  to  return  a  mailed  questionnaire  the  creditor  should  have  the 
option  to  require  the  debtor's  attendance  at  an  oral  examination. 

23  In  Section  2(d)  of  this  Chapter,  the  Commission  will  recommend,  inter  alia,  that  if  a 
debtor  refuses  to  respond  satisfactorily  where  he  has  been  required  to  attend  at  the 
enforcement  office  to  complete  a  questionnaire,  a  creditor  should  be  entitled  to  apply  for  a 
contempt  order  against  the  debtor. 
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unsatisfactorily  completed  —  or  to  request  the  sheriff  to  serve  on  the  debtor  an 
appointment  to  attend  an  oral  examination.  It  will  be  noted  that  where  the 
questionnaire  has  initially  been  mailed,  creditors  will  be  given  an  option 
concerning  subsequent  discovery  procedures.  Where,  however,  the  creditors 
are  not  unanimous  and  requests  are  made  for  both  procedures,  the  sheriff 
should  be  required  to  serve  on  the  debtor  an  appointment  to  attend  an  oral 
examination. 

In  order  to  preclude  unjustifiable  harassment,  we  recommend  that, 
subject  to  the  exception  proposed  below,  no  additional  obligations  respecting 
questionnaires  or  examinations  should  be  imposed  on  the  debtor  for  a  period  of 
six  months  from  the  date  of  the  completion  of  the  last  questionnaire  or  the 
conduct  of  the  last  oral  examination,  as  the  case  may  be.2 
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As  an  exception  to  the  general  rule  proposed  in  the  preceding  paragraph, 
we  recommend  that  the  sheriff  or  any  creditor  should  be  entitled  to  apply  to 
the  county  or  district  court  for  leave  to  have  a  further  questionnaire 
completed,  or  to  conduct  a  further  oral  examination,  prior  to  the  expiry  of  the 
recommended  six  month  period.  The  applicant  should  be  required  to  show  that 
reasonable  cause  exists  for  further  discovery,  such  as  a  material  change  in  the 
debtor's  financial  circumstances  or  the  existence  of  material  and  relevant 
information,  available  at  the  time  of  the  completion  of  the  questionnaire  or  the 
conduct  of  the  examination,  but  for  some  good  reason  not  elicited  at  that 
time.25 

Finally,  we  wish  to  address  ourselves  to  the  rights  of  the  creditors  upon 
the  expiry  of  the  six  month  period  to  which  reference  has  been  made.  The 
Commission  recommends  that  upon  the  expiry  of  this  period  the  same  rules 
and  procedures,  as  proposed  in  the  preceding  paragraphs,  should  be 
applicable.  Accordingly,  where,  after  the  six  month  period,  a  creditor  requests 
the  enforcement  office  to  mail  or  personally  serve  and  administer  the 
questionnaire,  the  sheriff  should  be  required  to  follow  his  directions,  so  long  as 
this  creditor  is  the  first  creditor  instructing  the  sheriff  to  act  in  this  fashion.  It 
does  not  seem  reasonable  to  require  the  office  to  await  the  directions  of  any 
other  creditor  before  it  acts.  Other  creditors  will  not  be  materially  prejudiced 
by  the  option  chosen  by  the  instructing  creditor,  and  we  do  not  wish  to  see  a 
multiplicity  of  unwarranted  discovery  proceedings  by  the  creditors.  Conse- 
quently, we  propose  once  again  that,  at  this  stage,  no  other  creditor  should  be 
permitted  to  require  the  enforcement  office  to  compel  further  discovery.  It  is 
only  subsequent  to  the  initial  mailing  or  service  of  the  questionnaire  that  all 
other  creditors  should  be  allowed  to  exercise  the  rights  recommended  earlier. 


24  Access  by  all  judgment  creditors  to  information  gleaned  by  means  of  a  questionnaire  or  an 
oral  examination  will  be  discussed  in  Section  2(c)  of  this  Chapter. 

25  See  California  Law  Revision  Commission,  supra,  note  20,  proposed  s.  705.120(b)(1), 
which  permits  the  creditor  to  apply  for  a  debtor  examination  after  the  expiry  of  120  days 
from  the  last  examination.  S.  705.120(b)(2)  permits  an  earlier  examination  if  the  creditor 
believes  that  "the  judgment  debtor  has  property  which  is  not  exempt  and  which  the 
judgment  debtor  refuses  to  apply  toward  the  satisfaction  of  the  judgment".  We  are  of  the 
view  that  the  120  day  period  is  too  short,  and  that,  at  least  on  its  face,  the  exception  is  too 
circumscribed  in  scope. 
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The  restriction  of  questionnaires  and  examinations  in  the  manner 
proposed  above  involves  a  change  in  the  present  law  respecting  examinations. 
Rule  587(  1 )  of  the  Supreme  Court  of  Ontario  Rules  of  Practice26  provides  that 
each  "judgment  creditor  may,  without  an  order,  examine  the  judgment  debtor 
upon  oath  annually  . . .".  Rule  587(2)  provides  that  "[n]o  further  examination 
shall  be  had  without  an  order  until  the  expiration  of  one  year  from  the  close  of 
the  preceding  examination".  In  the  small  claims  courts,  a  creditor  having  an 
unsatisfied  judgment  may  "procure  a  judgment  summons"27  to  examine  the 
debtor.  With  respect  to  the  right  of  a  creditor  to  seek  a  further  examination, 
section  1 3 1  ( 1 0)  of  The  Small  Claims  Courts  Act  should  be  noted:28 

131. -(10)  If,  after  the  examination,  the  judge  dismisses  the  summons,  no 
further  judgment  summons  shall  issue  out  of  the  same  court  against  the  judgment 
debtor  at  the  suit  of  the  same  or  any  other  creditor  for  a  period  of  six  months, 
except  upon  an  affidavit  satisfying  the  judge  that  since  the  examination  the  party 
has  acquired  the  means  of  paying  or  that  he  did  not  then  make  a  full  disclosure  of 
his  estate,  effects  and  debts  upon  the  examination. 

While  the  latter  provision  comes  closer  to  our  earlier  proposals,  in  that  it 
precludes  all  creditors  from  examining  the  debtor  within  six  months  if  the 
original  summons  is  dismissed,  it  should  be  borne  in  mind  that  the  statutory 
restriction  is  limited  expressly  to  a  subsequent  judgment  summons  "out  of  the 
same  court".  Our  recommendation  concerning  a  creditor's  right  to  subject  a 
debtor  to  further  discovery  proceedings  is  intended  to  apply  in  respect  of 
judgments  from  all  courts.  Our  new  integrated  and  coordinated  enforcement 
structure,  whereunder  the  sheriff  will  be  responsible  for  questionnaires  and 
examinations,  will  ensure  that  such  a  rule  may  be  administered  easily.  We 
turn  now  to  discuss  oral  examinations. 

(b)    The  Conduct  of  Oral  Examinations 

At  the  present  time  in  the  small  claims  courts,  a  judge  is  given 
responsibility  for  the  conduct  of  oral  examinations.29  In  the  Supreme  Court 
and  county  and  district  courts,  however,  Rule  587(1)  of  the  Rules  of  Practice 
provides  that  a  "judgment  creditor  may,  without  an  order,  examine  the 
.judgment  debtor  . . .  ". 

The  Commission  recommends  that  the  sheriff  should  be  responsible  for 
the  conduct  of  all  oral  examinations,  whether  of  the  debtor  or  of  a  third 
party.30  However,  the  sheriff  should  give  sufficient  notice  of  the  examination  to 


26 


R.R.O.  1970,  Reg.  545. 

27  The  Small  Claims  Courts  Act,  R.S.O.  1970,  c.  439,  s.  131(1). 

28  Emphasis  added. 


29  The  Small  Claims  Courts  Act,  s.  131.  See  California  Law  Revision  Commission,  supra, 
note  20,  proposed  s.  705.120(a),  which  requires  a  creditor  to  apply  to  the  court  for  an  order 
requiring  the  debtor  "to  appear  before  the  court"  to  answer  questions  concerning  his 
property.  However,  proposed  s.  705.200(a)  provides,  in  part,  as  follows:  "The  examination 
proceedings  authorized  by  this  article  may  be  conducted  by  a  referee  appointed  by  the 
court."  The  referee  must  be  a  member  of  the  California  bar  (s.  705.200(b)). 

30  Concerning  the  examination  of  a  third  party,  see  infra,  this  Chapter,  Section  3. 
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all  creditors  and  the  creditors  should  have  the  right  to  cross-examine  the 
debtor  or  the  third  party  at  the  close  of  the  sheriffs  examination.  The  proposal 
to  give  responsibility  for  the  conduct  of  oral  examinations  to  the  new 
enforcement  office  would  help  to  provide  a  more  uniform  quality  with  respect 
to  the  conduct  of  such  examinations  and,  together  with  the  recommendation 
that  such  examinations  generally  be  limited  to  one  every  six  months,  would 
help  to  minimize  any  unwarranted  harassment  of  debtors. 

(c)    Access  by  the  Creditors  to  Information  Obtained  by  Discovery 
Proceedings 

Earlier  in  this  Chapter,  we  recommended  that  judgment  debtors 
ordinarily  should  not  be  subjected  to  questionnaires  or  oral  examinations  more 
than  once  every  six  months.  In  order  to  preclude  unfairness  to  judgment 
creditors  other  than  the  creditor  who  has  initiated  the  discovery  proceedings, 
it  is  imperative  that  such  creditors  have  access  to  the  information  obtained  by 
these  proceedings.  Accordingly,  we  recommend  that  a  transcript  be  made  of 
any  oral  examination.  Transcripts  and  completed  questionnaires  should  be 
filed  at  the  enforcement  office.  This  material  should  be  sent  automatically  only 
to  the  initiating  creditor.  Other  judgment  creditors  should  be  entitled  to 
inspect  the  transcript  or  the  questionnaire  at  the  enforcement  office,  or  to 
request  a  copy  to  be  mailed  to  them  at  their  expense. 


(d)    The  Debtor's  Refusal  to  Comply  with  Discovery  Requirements 

Earlier  in  this  Chapter,  we  made  recommendations  designed  to  facilitate 
the  process  by  which  a  creditor  can  obtain  information  concerning  his  debtor's 
exigible  assets.  We  have  recommended  the  use  of  a  questionnaire  and,  if  it  is 
not  efficacious,  an  oral  examination.  In  a  preceding  Section,  we  outlined  the 
consequences  of  a  debtor's  refusal  or  neglect  to  return  a  completed 
questionnaire,  or  his  evasion  of  service  of  a  questionnaire  where  an 
enforcement  officer  attempts  to  serve  and  administer  the  questionnaire 
personally;  as  a  result  of  our  recommendations,  such  a  debtor  ultimately  could 
be  required  to  attend  at  the  enforcement  office  for  an  oral  examination  or  to 
attend  for  the  purpose  of  completing  a  questionnaire.31  However,  debtors  may 
ignore  a  demand  to  attend  at  the  enforcement  office  for  such  purposes  or, 
having  attended,  may  refuse  to  respond  satisfactorily.  We  are  of  the  view  that 
it  is  essential  for  legislation  to  deal  with  these  contingencies  if  our  proposals  in 
respect  of  discovery  are  to  be  meaningful. 

While  there  obviously  are  no  existing  provisions  dealing  with  the  failure 
to  respond  to  questionnaires,  since  there  is  now  no  requirement  or  means  to 
employ  them,  at  the  present  time  Rules  592,  594,  595  and  596  of  the  Supreme 
Court  of  Ontario  Rules  of  Practice  do  deal  with  the  failure  to  attend  an  oral 
examination.  Rule  594  provides  that  the  debtor  may  be  ''committed  to  the 
common  jail  ...  for  a  term  of  not  more  than  twelve  months  . . .  ".  The  other 
provisions  deal,  for  example,  with  officers  of  a  debtor  corporation  or  others 


31  See  supra,  this  Chapter,  Section  2(a). 
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liable  to  be  examined  and  who  do  not  attend  or  cooperate.  In  the  small  claims 
courts  also,  a  debtor  may  be  committed  for  up  to  forty  days  upon  his  failure  to 
attend  in  answer  to  a  judgment  summons  or  show  cause  summons.32  It  would 
appear  that  a  small  claims  court  judge  may  order  the  committal  of  a  party  if 
"the  judge  is  satisfied  that  [the  debtor's]  non-attendance  is  wilful",33  and  that 
he  may  have  the  bailiff  enforce  this  order,  without  necessarily  directing  "that 
the  judgment  debtor  appear  before  him  at  a  named  time  and  place  to  explain 
his  contempt".34 

The  jurisdiction  of  a  court  to  commit  a  person  to  jail  for  at  least  the  wilful 
failure  to  attend  an  examination  is  virtually  universal.35  However,  to  temper 
this  power,  it  appears  that  in  practice  the  courts  are  reluctant  to  send  a  person 
to  jail  after  but  one  default;  rather,  they  prefer  to  give  the  debtor  a  second 
chance  to  attend.36 

Given  the  language  of  the  Supreme  Court  Rules  of  Practice  and  The 
Small  Claims  Courts  Act  provisions  mentioned  above,  and  given  the  manner 
in  which  the  courts  exercise  their  jurisdiction  to  commit  a  debtor,  it  seems 
clear  that  a  debtor  cannot  be  imprisoned  simply  because  of  his  inability  to  pay 
his  debts.  The  distinction  between  imprisonment  for  debt  and  imprisonment 
for  contempt  is  a  real  one,  verifiable  by  even  a  cursory  reading  of  the  relevant 
statutory  provisions,  rules  of  procedure  of  various  courts  and  case  law.  Since 
imprisonment  will  result,  if  at  all,  only  upon  some  type  of  wilful  obstruction- 
ism or  evasion  on  the  part  of  the  person  liable  to  be  examined,  we  believe  that 
no  essential  change  in  the  law  is  warranted.  In  a  substantial  number  of 
instances,  the  threat  of  committal  will  operate  as  a  significant  encouragement 
to  attend  the  examination  and  to  respond  openly  and  honestly  to  the  inquiries 
made.  Where,  however,  even  the  threat  of  imprisonment  cannot  reduce 
defiance,  it  is  arguable  that  the  more  drastic  step  is  not  at  all  unjustifiable. 

While  we  do  not  believe  that  any  fundamental  change  in  the  philosophy 
of  the  contempt  provisions  is  necessary,  we  reemphasize  our  earlier  view  that 
every  effort  should  be  made  to  provide  for  uniformity  respecting  the 
enforcement  of  money  judgments  obtained  from  all  courts.  We  are  of  the 
opinion  that  the  principle  of  uniformity  ought  to  apply  not  only  to  the  rules 
concerning  sanctions  for  the  failure  to  attend  an  oral  examination,  but  also  to 
the  rules  concerning  the  consequences  of  the  debtor's  evasion  of  service  of  a 
questionnaire  or  of  his  refusal  to  respond  satisfactorily  to  a  questionnaire  or  at 
an  oral  examination.  The  provisions  that  we  recommend  below,  then,  should 
be  made  applicable  to  all  discovery  procedures  in  respect  of  the  enforcement  of 
money  judgments  from  all  courts.37 


32  The  Small  Claims  Courts  Act,  R.S.O.  1970,  c.439,  s.  133. 

33  Ibid.,  s.  1 34. 

34  Ibid.,  s.  135(1). 

'*  See,  for  example,  the  Report  of  the  California  Law  Revision  Commission,  supra,  note  20, 
which  recommends  the  continuation  of  a  similar  provision:  see  proposed  ss.  705.120(e)  and 
705.180. 

36  See,  for  example,  Thackeray  v.  Brown  (1919),  17  O.W.N.  171  (H.C.J. ). 

37  But  see  supra,  this  Chapter,  Section  1,  note  4,  and  text  relating  thereto,  concerning  the 
retention  of  discovery  procedures  under  s.  28  of  The  Family  Law  Reform  Act,  1978,  S.O. 
1978, c.2. 
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As  indicated  earlier,  under  certain  circumstances38  a  debtor  may  be 
required  to  attend  at  the  enforcement  office  for  an  oral  examination  or  to 
complete  a  questionnaire.  The  debtor  may  well  ignore  these  demands.  Or, 
having  attended  at  the  enforcement  office  either  to  complete  the  questionnaire 
or  to  be  examined  orally,  he  may  refuse  to  respond  satisfactorily.39  Under  these 
circumstances,  and  having  regard  to  the  debtor's  earlier  opportunities  under 
our  proposals  to  comply  with  discovery  requirements,  we  believe  that 
committal  proceedings  are  warranted.  Accordingly,  we  recommend  that  the 
creditor  should  be  entitled  to  apply  for  a  contempt  order  against  the  debtor. 
The  debtor  should  be  served  with  a  notice  of  the  contempt  proceedings  and 
should  be  required  to  attend  a  hearing  in  order  to  explain  his  neglect  or  refusal 
and  to  show  cause  why  a  contempt  order  should  not  issue.  Should  the  court 
conclude  that  the  debtor's  neglect  or  refusal  to  comply  with  the  discovery 
requirements  has  been  wilful  and  without  satisfactory  justification,  the  court 
should  be  required  to  make  the  contempt  order  and  to  order  the  debtor's 
imprisonment  for  a  term  of  not  more  than  twelve  months. 

3.     THE  EXAMINATION  OF  THIRD  PARTIES 

The  Commission  does  not  propose  to  recommend  any  substantial  change 
in  the  law  respecting  the  examination  of  third  parties  —  that  is,  strangers  to 
the  judgment  that  is  being  enforced  —  apart  from  its  proposal  that  the  sheriff 
conduct  such  examinations.40  However,  at  least  brief  mention  should  be  made 
of  the  relevant  rules  in  order  to  provide  a  comprehensive  picture  of  the 
discovery  process  in  the  enforcement  of  judgment  debts. 

In  the  Supreme  Court  and  county  and  district  courts,  reference  should  be 
made  to  the  Rules  of  Practice,  particularly  Rule  589,  concerning  examination 
of  present  or  past  clerks  or  employees  of  a  debtor,  and  of  any  transferee  of 
exigible  property  from  a  debtor,  and  Rule  592,  dealing  with  examination  of 
books  and  documents.41  Reference  also  should  be  made  to  Rules  590  and  591, 


38 


39 


Where  the  debtor  does  not  return  a  mailed  questionnaire  within  fifteen  days,  or  where  a 
sheriff's  officer  has  made  more  than  one  unsuccessful  attempt  to  serve  and  administer  the 
questionnaire  personally.  See  supra,  this  Chapter,  Section  2(a). 

It  also  should  be  recalled  that  in  Section  2(a)  of  this  Chapter,  the  Commission 
recommended  that  if  a  creditor  is  not  satisfied  with  the  answers  given  by  a  debtor  in  a 
questionnaire,  the  creditor  could  require  the  debtor  to  undergo  further  discovery 
procedures. 

See  supra,  this  Chapter,  Section  2(b). 

Rr.  589  and  592  read  as  follows: 

589.  The  court  may  order  any  clerk  or  employee  or  former  clerk  or  employee  of 
the  judgment  debtor,  or  any  person  or  the  officer  or  officers  of  any  corporation  to 
whom  the  debtor  has  made  a  transfer  of  his  property  or  effects,  exigible  under 
execution,  since  the  date  when  the  liability  or  debt  that  was  the  subject  of  the  action  in 
which  judgment  was  obtained  was  incurred,  or,  where  the  judgment  is  for  costs  only, 
since  the  commencement  of  the  cause  or  matter,  to  submit  to  being  examined  upon 
oath  as  to  the  estate  and  effects  of  the  debtor,  and  as  to  the  property  and  means  he  had 
when  the  debt  or  liability  aforesaid  was  incurred,  or,  in  the  case  of  a  judgment  for 
costs  only,  at  the  date  of  the  commencement  of  the  cause  or  matter,  and  as  to  the 
property  or  means  he  still  has  of  discharging  the  judgment,  and  as  to  the  disposal  he 
has  made  of  any  property  since  contracting  the  debt  or  incurring  the  liability,  and  as 
to  any  and  what  debts  are  owing  to  him. 
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which  provide  the  more  general  rules  respecting  the  examination  of  third 
parties.  Rules  590  and  591  read: 

590.  Where  the  court  is  satisfied  that  there  is  reasonable  ground  for 
supposing  that  a  person  or  corporation  is  in  possession  of  any  property  of  the 
judgment  debtor  exigible  under  execution,  it  may  order  such  person  or  any  officer 
of  the  corporation  to  attend  and  submit  to  examination  touching  the  property  and 
means  of  the  judgment  debtor. 

591.  Where  a  difficulty  arises  in  or  about  the  execution  or  enforcement  of  a 
judgment,  the  court  may  make  such  order  for  the  attendance  and  examination  of 
any  party  or  person  as  seems  just. 

In  the  small  claims  courts,  section  131(6)  of  The  Small  Claims  Courts 
Act  provides  that  the  "party  obtaining  the  [judgment]  summons  and  all 
witnesses  whom  the  judge  thinks  requisite  may  be  examined  upon  oath, 
touching  the  inquiries",  that  is,  presumably,  touching  the  financial  circum- 
stances of  the  debtor.  It  has  been  said  that,  in  practice,  the  "usual  course  is  to 
call  a  witness  only  where  the  defendant  [the  debtor]  can  not  or  will  not  give  a 
full  account  of  his  circumstances  or  where  his  evidence  is  to  be  contradicted".42 
No  further  elucidation  is  provided  either  in  the  Act  or  in  the  regulations. 

In  the  Payne  Report,43  criticism  was  levelled  at  the  more  restrictive  law 
and  practice  in  England  where,  as  of  1969,  it  appears  that  the  court  had 
power,  inter  alia,  to  order  the  attendance  and  the  examination  of  any  party  in 
addition  to  the  debtor  where  some  difficulty  arose  in  or  about  the  execution  or 
enforcement  of  a  judgment  or  order.44  The  majority  view  of  the  Payne 
Committee  was  as  follows:45 

We  think  that  the  present  law  and  practice  are  too  restrictive.  It  can  be  argued 
that  it  is  desirable  to  obtain  information  not  otherwise  obtainable  as  to  the 
property  and  assets  of  the  judgment  debtor  out  of  which  the  judgment  may  be 
satisfied  and,  if  information  on  these  matters  is  in  possession  of  a  third  person,  to 
order  that  person  to  attend  and  be  examined  so  as  to  reveal  such  information.  This 
power  could  be  applied,  for  example,  to  bankers,  building  societies,  traders, 
partners  and  so  forth.  In  our  view  it  will  be  desirable  for  the  Enforcement  Office  to 
have  this  power  subject  to  the  provision  of  adequate  safeguards  against  abuse. 

While  the  Commission  generally  endorses  the  above  proposal  of  the 
Payne  Committee,  we  are  of  the  view  that  no  substantial  amendment  is 


592.  A  person  liable  to  be  examined  under  the  preceding  rules  may  be  compelled 
to  attend  and  testify,  and  to  produce  books  and  documents,  in  the  same  manner  and 
subject  to  the  same  rules  of  examination,  and  the  same  consequences  of  neglecting  to 
attend  or  refusing  to  disclose  the  matters  in  respect  of  which  he  may  be  examined,  as 
in  the  case  of  a  witness. 

42  Davies,  McKeon's  Small  Claims  Court  Handbook  (3d  ed.,  1975),  at  121. 

43  Supra,  note  1 . 

44  See  the  County  Court  Rules  1936,  Ord.  25,  r.3,  and  R.S.C.  Ord.  48,  r.2. 

45  Payne  Report,  supra,  note  1,  at  126,  para.  474.  The  Chairman  dissented,  inter  alia,  on  the 
grounds  that  the  power  proposed  by  the  majority  "could  be  vexatious  and  oppressive  and  the 
safeguards  loosely  mentioned  in  the  Report  have  not  been  considered"  (at  387,  para.  40). 
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necessary  to  Rules  590  and  591  of  the  present  Rules  of  Practice.  However 
restrictive  is  the  interpretation  given  to  the  equivalent  English  rules,  it  would 
appear  that  Rule  591  of  the  Ontario  Rules  of  Practice  may  be  invoked  to 
require  the  attendance  of  any  third  party  reasonably  believed  to  have 
information  that  likely  will  aid  the  creditors  in  the  enforcement  of  their 
claims.46  An  equally  broad  view  of  Rule  590  also  would  appear  to  be 
warranted.47 

Notwithstanding  our  general  satisfaction  with  the  present  rules,  however, 
we  are  of  the  view  that  the  language  of  Rule  590,  restricting  the  application  of 
the  rule  to  the  situation  where  a  third  party  is  in  possession  of  any  property  of 
the  debtor  "exigible  under  execution",  is  too  narrow.  We  recommend  that  the 
rule  should  be  broadened  in  scope  to  refer  to  any  property  subject  to 
enforcement  by  any  means.  We  also  note  that  the  language  of  Rule  589  is 


46 


See,  also,  the  Report  of  the  California  Law  Revision  Commission,  supra,  note  20. 
Proposed  s.  705.130(a)  is  more  restrictive,  for  it  provides  for  the  examination  of  a  third 
party  where  the  creditor  believes  that  the  third  party  "has  property  in  which  the  judgment 
debtor  has  an  interest  or  is  indebted  to  the  judgment  debtor  in  an  amount  not  less  than  two 
hundred  fifty  dollars  ($250)  .  . .  ".  However,  see  proposed  s.  705.140:  "Witnesses  may  be 
required  to  appear  and  testify  before  the  court  in  an  examination  proceeding  under  this 
article  in  the  same  manner  as  upon  the  trial  of  an  issue." 

47  In  Calmakov  v.  Sim,  [1980]  2  W.W.R.  282  (Man.  Co.  Ct.)  the  Court  considered  rr.  517 
and  518  of  the  Manitoba  Queen's  Bench  Rules,  virtually  identical  to  Ontario  rr.  590  and 
591.  In  Calmakov,  the  plaintiff,  not  being  able  to  locate  the  defendant  to  examine  him, 
successfully  sought  an  order  that  he  be  allowed  to  examine  a  stranger  to  the  action  who  held 
the  registered  ownership  of  a  motor  home  in  which  the  defendant  allegedly  had  an  interest. 
The  Court  did  not  accept  the  contention  that  Manitoba  r.  518  did  not  apply  to  a  stranger  to 
the  action,  a  contention  that  would  violate  "the  literal  and  plain  reading  of  the  rule"  (at 
284). 

In  making  the  above-noted  contention,  counsel  relied  upon  the  case  of  Wolverton  &  Co. 
Ltd.  v.  Robert,  [1976]  2  W.W.R.  310,  63  D.L.R.  (3d)  382  (B.C.S.C).  That  case  considered 
the  conflicting  authorities  of  Bank  of  Montreal  v.  Dyck,  [1973]  1  W.W.R.  475,  30  D.L.R. 
(3d)  766  (B.C.S.C.)  and  Richardson  Securities  of  Can.  v.  Lieberman,  [1974]  3  W.W.R.  95 
(B.C.S.C.)  regarding  the  interpretation  of  the  phrase  "any  other  person"  in  Ord.  42,  r.  32, 
M.R.  610,  of  the  British  Columbia  Supreme  Court  Rules  in  force  at  the  time.  After  stating 
that  a  natural  debtor  or  an  officer  of  a  corporate  debtor  may  be  examined  orally,  the  rule 
went  on  to  provide  that  "the  Court  or  Judge  may  make  an  order  for  the  attendance  and 
examination  of  such  debtor,  or  of  any  other  person  ..."  (emphasis  added).  In  Wolverton, 
the  Court  endorsed  the  view  of  Hutcheon,  L.J.S.C.,  in  the  Richardson  case.  Hutcheon, 
L.J.S.C,  quoted  with  approval  the  view  of  Smith,  L.J.,  in  Hood  Barrs  v.  Heriot  (1896),  2 
Q.B.  338,  that  the  phrase  "any  other  person"  in  the  equivalent  English  rule  applied  only  "to 
officers  of  a  corporation  and  the  like".  In  Calmakov,  the  Manitoba  Court  said  it  preferred 
the  reasoning  in  the  Bank  of  Montreal  decision. 

The  1976  British  Columbia  Supreme  Court  Rules  differ  from  the  1961  Rules  in  force 
when  the  above  decisions  were  made.  r.  42A(5)  of  the  new  Rules  is  virtually  identical  to 
Ontario  r.  591.  r.  42A(4)  is  quite  wide,  going  beyond  possession  by  a  third  party  of  a 
debtor's  property,  r.  42A(4)  provides  as  follows: 

42A.-(4)  Upon  being  satisfied  that  any  other  person  [that  is,  other  than  a  natural 
debtor  or  an  officer  of  a  corporate  debtor,  for  example]  may  have  knowledge  of  the 
matters  set  out  in  subrule  (1)  the  Court  may  order  him  to  be  examined  for  discovery 
concerning  his  knowledge. 

Subrule  (1)  specifies  those  matters  normally  included  in  an  oral  examination  concerning  the 
debtor's  assets  and  "any  matter  pertinent  to  the  enforcement  of  the  order"  (r.  42  A(  0(a)). 
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similarly  restricted  and  recommend  that  it  also  be  broadened  to  refer  to  any 
property  subject  to  enforcement  by  any  means.  In  addition,  we  recommend 
that  a  notice  should  be  sent  to  the  debtor  where  there  is  to  be  a  third  party 
examination. 

Finally,  we  recommend  that,  in  conducting  third  party  examinations,  the 
sheriff  should  apply  uniform,  comprehensive  rules,  akin  to  the  existing 
provisions  in  the  Supreme  Court  of  Ontario  Rules  of  Practice,  as  amended  in 
accordance  with  our  recommendations.  Moreover,  these  rules  should  include 
Rules  592  and  595  of  the  Rules  of  Practice,  insofar  as  they  deal  with  the 
consequences  of  a  third  party's  failure  to  comply  with  discovery  requirements. 


4.      PUBLIC  REGISTER  SEARCHES 

In  Chapter  3,  the  Commission  noted  that,  with  respect  to  the  initiative 
taken  by  the  sheriff  in  seizing  a  debtor's  assets,  a  critical  inhibition  arises  from 
the  absence  of  accurate  information  pertaining  to  the  existence  and  location  of 
such  assets;  we  recommended  that  creditors  should  be  under  a  duty  to  provide 
the  sheriff,  to  the  best  of  their  knowledge,  with  information  concerning  the 
debtor's  property.  Earlier  in  this  Chapter,  we  made  proposals  concerning  the 
post-judgment  discovery  of  a  debtor's  assets  by  means  of  questionnaires  and 
judgment  debtor  and  third  party  examinations  to  be  conducted  by  the  sheriff. 
But  questionnaires  and  oral  examinations  do  not  exhaust  the  discovery 
procedures  available  to  a  creditor.  For  example,  a  debtor  or  a  third  party  may 
divulge  the  existence  of  assets,  but  inadvertently,  fraudulently  or  through 
ignorance  may  neglect  to  inform  the  examining  officer  and  the  creditors  of 
registered  security  interests,  mortgages,  charges,  liens  or  other  encumbrances 
affecting  the  title  to  the  assets.48  The  existence  of  such  rights  may  well 
preclude  or  restrict  the  marketability  of  the  debtor's  property,  and  knowledge 
of  these  rights  may  induce  a  creditor  to  refrain  from  instructing  the  sheriff  to 
seize  such  assets  in  the  first  place.  Moreover,  since  only  the  precise  right,  title 
or  interest  of  the  debtor  can  be  seized  by  the  sheriff,  it  is  imperative  that  a 
seizure  does  not  interfere  with  the  rights  of  third  parties;  at  the  very  least, 
interference  with  such  rights  could  result  in  an  interpleader  application  to  the 
court  by  the  seizing  officer,49  and  perhaps  in  liability  on  the  part  of  the  officer 
or  even  the  creditor.50 

At  the  present  time,  the  responsibility  for  conducting  public  register 
searches  respecting  the  title  to  the  debtor's  assets  rests  exclusively  on  the 
individual  judgment  creditors  initiating  enforcement  measures.  With  respect 
to  the  enforcement  of  Supreme  Court  and  county  and  district  court 
judgments,  the  sheriff  now  requires  the  creditor  or  his  solicitor  to  provide  him 
with  quite  specific  information  and,  in  effect,  to  search  public  registers 


48  See,  for  example,  The  Personal  Property  Security  Act,  R.S.O.  1970,  c.  344  and  The 
Corporation  Securities  Registration  Act,  R.S.O.  1970,  c.  88. 

49  Insofar  as  a  sheriffs  interpleader  is  concerned,  see  Supreme  Court  of  Ontario  Rules  of 
Practice,  R.R.O.  1970,  Reg.  545,  rr.  632-55.  In  the  small  claims  courts,  see  the  rules  of 
procedure,  R.R.O.  1970,  Reg.  801,  rr.  7-12. 

50  See  a  forthcoming  Part  of  our  Report  concerning  such  liability. 
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respecting  title.  On  the  other  hand,  the  clerks  of  the  small  claims  courts 
generally  require  the  creditor  to  give  little  detailed  information,  and  it  would 
appear  that  title  searches  are  seldom  expected. 

For  the  reasons  discussed  earlier  in  this  Chapter,  we  have  proposed  to 
place  the  responsibility  for  the  administration  of  questionnaires  and  the 
conduct  of  oral  examinations  on  the  sheriff,  rather  than  on  the  creditors.  The 
Commission  has  given  careful  consideration  to  the  issue  concerning  whether 
the  sheriffs  jurisdiction  concerning  discovery  proceedings  should  be  further 
expanded  to  include  the  requirement  to  search  public  registers  respecting  the 
title  to  or  the  encumbrances  on  a  debtor's  goods. 

Insofar  as  the  enforcement  of  small  claims  court  judgments  is  concerned, 
the  Commission  does  acknowledge  that  many  creditors  are  without  legal 
counsel.  However,  on  balance,  we  have  come  to  the  conclusion,  and 
accordingly  recommend,  that  the  sheriff  in  the  enforcement  office  should  not 
be  responsible  for  the  conduct  of  public  register  searches  when  enforcing 
money  judgments  obtained  in  any  court;  accordingly,  responsibility  should 
continue  to  be  with  the  individual  creditors.  The  mere  fact  that  judgment  has 
been  obtained  does  not,  and  should  not,  relieve  the  creditor  from  all 
responsibility  to  provide  the  enforcement  office  with  reasonably  accurate 
information  concerning  the  title  to  the  debtor's  assets.  In  many  instances  the 
creditor  will  have  sought  and  obtained  some  valuable  information  prior  to  the 
extension  of  credit  to  the  defaulting  debtor.  But  even  where  the  parties  were 
strangers  to  each  other  prior  to  the  litigation,  information  concerning  the 
debtor's  assets  may  well  be  forthcoming.  We  point  out  again  that  under  our 
proposals  the  sheriff  will  be  given  an  increased  workload  in  administering  the 
mailing,  service  and  completion  of  questionnaires  and  in  conducting  oral 
examinations  of  debtors  and  third  parties.  Consequently,  it  seems  more 
practicable  and  expeditious  to  require  creditors  or  their  solicitors  to 
investigate  the  nature  of  the  debtor's  title  to  property  by  means  of  public 
register  searches. 


5.     CONCLUSION 

It  is  intended  that  completed  questionnaires,  oral  examinations  of  debtors 
and  others,  as  well  as  public  register  searches,  as  recommended  in  this 
Chapter,  should  provide  creditors,  and  therefore  the  enforcement  office,  with 
reasonably  accurate  knowledge  of  property  in  respect  of  which  the  debtor  has 
some  exigible  right,  title  or  interest.  In  addition,  it  is  to  be  the  general 
responsibility  of  the  creditors  to  cooperate  with  the  enforcement  office  by 
providing  that  office  with  information  concerning  the  debtor's  property.51  This 
obligation  is  of  critical  importance,  for  it  is  designed  to  facilitate  active 
enforcement  against  judgment  debtors. 


51  See  supra,  Chapter  3,  Section  5(c)(iv). 


SUMMARY  OF 
RECOMMENDATIONS 


The  Commission  makes  the  following  recommendations: 


CHAPTER  1 

1.  New  legislation  should  establish  a  reorganized,  comprehensive  and 
coordinated  enforcement  system,  integrating  virtually  all  enforcement 
measures  under  a  single  new  statutory  regime. 

2.  At  the  heart  of  this  enforcement  system  should  be  a  new  enforcement 
office  under  the  supervision  and  control  of  the  sheriff.  This  office  should 
be  responsible  for  the  administration  of  a  new  body  of  law  concerning 
the  enforcement  of  judgment  debts  to  be  proposed  by  the  Commission. 

3.  To  the  greatest  extent  possible,  uniform  statutory  and  regulatory 
provisions  should  govern  the  enforcement  of  money  judgments  from 
every  court  level;  exceptions  to  this  general  rule  should  be  countenanced 
only  where  clearly  warranted  in  all  the  circumstances. 

CHAPTER  2 

4.  The  principle  enunciated  in  section  16  of  Bill  C-12,  the  proposed  new 
federal  bankruptcy  legislation,  whereby  the  provinces  may  administer 
the  orderly  payment  of  debts  scheme  contained  in  Part  III  of  Bill  C-12, 
should  be  endorsed  by  Ontario. 

5.  Ontario  should  administer  a  Part  III  scheme  (amended  in  accordance 
with  our  recommendations),  which  should  be  integrated  as  far  as 
possible  with  such  existing  provincial  institutions  as  the  Office  of  the 
Referee  and  the  debtor-creditor  counselling  services. 

6.  Power  should  be  conferred  on  the  Lieutenant  Governor  in  Council  of 
Ontario  to  promulgate  regulations  regarding  an  orderly  payment  of 
debts  scheme.  However,  in  light  of  federal  jurisdiction  over  "Bank- 
ruptcy and  Insolvency",  the  regulations  should  come  into  effect  only 
upon  the  approval  of  the  Governor  General  in  Council. 

7.  A  Chief  Administrator  should  be  appointed  by  the  Province  and  granted 
overall  supervisory  control  of  a  Part  III  orderly  payment  of  debts 
scheme  in  Ontario.  Administrators  should  be  appointed  by  the  Province 
in  such  areas  as  may  be  determined  by  the  Province  and  should  have  the 
immediate  and  direct  decision-making  powers  under  Part  III.  Where 
required,  Deputy  Administrators  also  should  be  appointed  by  the 
Province  to  assist  Administrators  in  collecting  information  required  to 
administer  a  Part  III  orderly  payment  of  debts  scheme.  An  Administra- 
tor should  be  responsible  for  the  formulation  of  a  debtor's  proposal  for  a 
Part  III  arrangement,  its  submission  to  the  creditors,  and  the 
administration  of  the  subsequent  arrangement,  as  recommended  below. 

8.  Consideration  should  be  given  to  appointing  small  claims  court  Referees 
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as  Part  III  Administrators.  Neither  the  sheriff  nor  his  officers  ought  to 
fill  the  position  of  Administrator. 

9.    Administrators  and  their  offices  ought  to  be  located  throughout  Ontario 
in  such  manner  as  to  permit  relatively  easy  access  to  their  services. 

10.  Where  a  creditor  seeks  to  invoke  any  of  the  traditional  modes  of 
enforcement,  the  material  served  on  the  debtor,  as  part  of  such 
enforcement,  ought  to  include  information  respecting  the  orderly 
payment  of  debts  scheme  adopted  for  Ontario.  Further  efforts  to  inform 
debtors  of  this  scheme  should  be  made  by  the  enforcement  office,  the 
small  claims  court  Referee  and  by  means  of  an  official  explanatory 
brochure. 

1 1 .  Part  III  of  Bill  C- 1 2  should  be  amended  by  the  Parliament  of  Canada  to 
reflect  the  substance  of  the  model  scheme  proposed  below. 

12.  Any  overcommitted  debtor,  including  a  small  businessman,  who  wishes 
assistance  in  paying  his  debts,  should  be  entitled  to  apply  to  an 
Administrator  for  a  Part  III  arrangement,  which  is  a  plan  for  periodic 
payment,  in  full  or  in  part,  of  all  or  most  of  his  outstanding  debts. 

13.  To  qualify  for  an  arrangement,  the  debtor  applicant  should  have  to  meet 
the  following  requirements: 

( 1 )  he  must  be  unable  to  pay  his  debts  as  they  come  due; 

(2)  he  must  owe  less  than  $20,000  or  such  other  amount  as  may  be 
prescribed  by  regulation  except  that,  for  the  purpose  of  calculating 
the  amount  of  debts  of  the  debtor,  no  account  shall  be  taken  of 
debts  secured  by  real  property  that  is  the  debtor's  principal 
residence; 

(3)  he  must  be  able  to  pay  for  his  essential  ongoing  living  and  business 
expenses,  including,  but  not  limited  to,  food,  rent  or  mortgage 
payments,  clothing,  medical  treatment,  child,  spousal  and  parental 
maintenance  payments  (whether  ordered  by  a  court  or  otherwise), 
transportation,  insurance  premiums,  utilities,  union  dues  and 
employees'  wages;  and 

(4)  he  must  be  able  to  pay  any  unpaid  fine  or  penalty  imposed  by  a 
court,  together  with  any  debt  arising  out  of  a  recognizance  or  as  a 
result  of  his  acting  as  a  surety  under  the  provisions  of  the  Criminal 
Code. 

14.  If  the  debtor  is  married,  the  debtor  and  his  or  her  spouse  should  be 
permitted  to  make  a  joint  application  and,  in  such  case,  they  should  be 
treated  as  one  person  in  respect  of  their  debts,  whether  jointly  or 
severally  incurred. 

15.  Subject  to  certain  proposals  made  below,  from  the  time  of  filing  an 
application  for  an  arrangement,  a  complete  stay  of  proceedings  should 
be  imposed  with  respect  to  all  actions  and  activities  concerning  the 
collection  of  debts  from  the  applicant  debtor  by  a  creditor  with  an 
admissible  claim. 

16.  A  debtor  should  be  entitled  to  respond  to  the  service  of  a  writ  of 
summons  or  to  any  other  legal  proceeding,  where  such  a  response  is 


173 

necessary  to  protect  his  legal  position  or  preserve  his  rights  vis-a-vis  his 
creditors. 

1 7 .  The  stay  of  proceedings  proposed  above  should  be  lifted  where: 

( 1 )  the  debtor's  application  is  withdrawn  or  rejected; 

(2)  the  proposed  arrangement  is  rejected; 

(3)  the  arrangement  is  annulled;  or 

(4)  a  county  or  district  court,  on  the  application  of  a  creditor,  so  orders, 
in  which  case  the  court  may  impose  such  terms  and  conditions  as  it 
deems  desirable. 

18.  If  the  debtor's  application  is  rejected,  no  additional  stay  of  proceedings 
ought  to  be  granted  to  him  for  six  months  from  the  date  on  which  the 
application  was  rejected,  although  he  should  be  entitled  to  submit  other 
applications  during  this  period. 

19.  In  order  to  give  effect  to  the  stay  of  proceedings  proposal,  the 
Administrator  should  be  required  to  notify  the  proposed  new  enforce- 
ment office  of  the  stay  immediately  subsequent  to  the  debtor's 
application. 

20.  Inasmuch  as  the  stay  applies  only  to  creditors  with  admissible  claims, 
the  Administrator  should  make  all  reasonable  attempts  to  inform  the 
enforcement  office  of  those  creditors  having  such  claims. 

21.  Both  the  debtor  and  the  creditors  should  be  entitled  to  appeal  the 
decision  of  a  county  or  district  court  concerning  the  lifting  of  the  stay 
with  respect  to  a  particular  claim  (see  Recommendation  17(4)). 

22.  The  debtor  should  be  required  to  assist  the  Administrator  by  disclosing 
all  information  relevant  to  an  arrangement.  Such  information  ought  to 
include,  among  other  things: 

(1)  a  list  of  all  creditors  with  the  amount  owing  to  each  creditor,  the 
nature  of  the  debts  and  a  statement  of  any  security  held; 

(2)  a  statement  disclosing  all  probable  sources  of  present  and  future 
income  and  property; 

(3)  a  list  of  the  debtor's  necessary  ongoing  living  and  business  expenses 
(including  the  items  mentioned  in  Recommendation  13  (3));  and 

(4)  any  agreement  between  the  debtor  and  a  relative  concerning  the 
disposition  or  settlement  of  his  property,  as  well  as  any  transfer  of 
his  property  not  in  the  ordinary  course  of  business  or  any  transfer 
by  way  of  gift. 

23.  Subsequent  to  disclosing  information  about  his  necessary  ongoing  living 
and  business  expenses,  the  debtor,  with  the  assistance  of  the  Adminis- 
trator, should  prepare  a  budget  for  these  expenses. 

24.  After  obtaining  the  information  referred  to  above,  the  Administrator 
first  should  be  under  an  obligation  to  determine  whether  the  debtor 
meets  the  qualifying  requirements  for  an  arrangement  (see  Recommen- 
dation 1 3).  He  then  should  assess  whether  the  debtor  will  have  sufficient 
remaining  funds  to  make  regular  periodic  payments  under  one  of  the 
following  types  of  arrangement: 
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(1)  a  consolidation  arrangement,  providing  for  full  payment  to  all 
creditors  by  instalments  within  a  three  year  period; 

(2)  a  composition  arrangement,  providing  for  partial  payment  to  all 
creditors  by  instalments  within  a  three  year  period;  or 

(3)  a  combination  arrangement,  providing  for  full  payment  of  some 
debts  and  partial  payment  of  the  remaining  debts  by  instalments 
within  a  three  year  period. 

25.  The  Administrator  should  be  empowered  expressly  to  administer  as  an 
official  Part  III  arrangement  any  other  type  of  consensual  agreement 
between  the  debtor  and  his  creditors,  so  long  as  the  debtor  is  able  to  meet 
the  qualifying  requirements  proposed  in  Recommendation  13. 

26.  If  the  debtor  does  not  meet  the  qualifying  requirements,  or  if  the 
Administrator  decides  that  there  is  no  reasonable  prospect  that  the 
debtor  will  be  able  to  pay  his  outstanding  debts,  in  full  or  in  part,  within 
the  three  year  period,  or  if  the  debtor  has  not  disclosed  all  the 
information  necessary  to  the  making  of  an  arrangement,  the  Adminis- 
trator should  be  required  to  refuse  to  prepare  a  proposed  arrangement, 
and  should  notify  the  creditors  in  writing  forthwith  that  there  is  to  be  no 
arrangement  and  that  their  normal  rights  of  enforcement  are  revived.  In 
addition,  the  Administrator  should  notify  the  enforcement  office 
immediately  that  the  stay  of  proceedings  has  been  lifted. 

27.  If  circumstances  warrant  the  making  of  an  arrangment,  the  Adminis- 
trator should  send  forthwith  a  notice  to  all  creditors  named  by  the 
debtor  that  the  debtor  has  filed  an  application  for  an  arrangement.  He 
should  notify  the  enforcement  office  immediately  of  this  new  develop- 
ment. 

28.  The  notice  of  application  should  list  all  creditors  and  their  individual 
claims,  according  to  the  information  supplied  or  confirmed  by  the 
debtor.  In  addition,  the  notice  should  show  the  amount  that  the 
Administrator  anticipates  the  debtor  will  be  able  to  pay  periodically  on 
his  debts.  The  notice  ought  to  be  accompanied  by  a  prescribed  proof  of 
claim  form  to  be  used  by  all  creditors  in  verifying  or  disputing  the 
amount  said  to  be  owing  to  them.  Secured  creditors  ought  to  receive  a 
prescribed  form  to  use  in  registering  their  decision  regarding  their 
participation  in  an  arrangement. 

29.  To  be  included  in  a  proposed  arrangement,  a  creditor  or  a  person 
authorized  by  a  creditor  should  be  required  to  return  the  prescribed 
proof  of  claim  form  within  thirty  days  from  the  date  it  was  mailed  by  the 
Administrator.  If  the  proof  of  claim  has  not  been  returned  to  the 
Administrator  in  due  time,  subject  to  the  provision  to  be  proposed 
immediately  below,  the  creditor  should  be  barred  from  participating  in 
the  arrangement.  In  the  event  that  a  creditor  with  an  admissible  claim  is 
barred  because  of  his  failure  to  respond,  the  stay  of  proceedings 
provision  nonetheless  should  continue  to  apply  to  him. 

30.  Where  an  arrangement  has  been  made,  a  creditor  with  an  admissible 
claim  who  has  been  barred  from  participation  because  of  his  failure  to 
return  a  proof  of  claim  form  within  the  thirty  day  period,  but  who  did 
not  have  actual  knowledge  of  the  Part  III  proceedings  prior  to  the  expiry 
of  that  period,  should  be  entitled  to  apply  to  the  Administrator  as  a  late 
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claimant  in  order  to  participate  in  the  existing  arrangement  (see 
Recommendations  69  et  seq.). 

31.  If  a  duly  completed  proof  of  claim  form  is  returned  by  a  creditor  within 
the  proposed  thirty  day  period,  the  Administrator  should  include  the 
claim  in  the  arrangement  if  it  is  admissible. 

32.  Except  for  special  provisions  regarding  secured  creditors  (see  Recom- 
mendations 37  et  seq.),  a  claim  should  be  admissible  for  any  debt  to 
which  the  debtor  was  subject  at  the  date  of  the  application  for  the 
arrangement,  where  the  debt  is  payable  immediately  or  at  a  future  time, 
and  where  it  is  liquidated,  certain,  secured  or  unsecured. 

33.  The  Administrator  should  be  empowered  to  allow  or  to  disallow,  in 
whole  or  in  part,  any  claim.  Where  he  disallows  a  claim,  he  should 
forthwith  send  the  creditor  a  notice  setting  forth  his  reasons  for  the 
disallowance.  Where  the  debtor  has  disputed  a  claim  that  the 
Administrator  allows,  the  Administrator  should  likewise  notify  the 
debtor.  Both  the  debtor  and  the  creditor  should  be  given  the  right  to 
appeal  the  Administrator's  decision  to  the  county  or  district  court. 

34.  Interest  already  owing  at  the  date  of  the  debtor's  application  for  an 
arrangement  should  be  included  as  part  of  the  creditor's  claim,  whether 
the  claim  is  for  a  debt  payable  immediately  or  in  the  future. 

35.  No  interest  accruing  subsequent  to  the  date  of  the  debtor's  application 
should  be  included  in  a  composition  arrangement.  However,  in  a 
consolidation  arrangement,  the  Administrator  should  have  jurisdiction 
to  establish  an  interest  rate  separate  from  the  contract  rate  previously 
agreed  upon  by  the  parties.  The  new  interest  rate  should  be  the  same  for 
all  creditors  in  the  arrangement.  In  determining  what  the  new  post- 
application  interest  rate  should  be  in  a  consolidation  arrangement,  the 
Administrator  should  be  required  to  consider  all  the  circumstances  and 
to  establish  an  appropriate  rate,  not  exceeding  the  prevailing  prime  rate 
of  interest.  A  right  of  appeal  to  the  county  or  district  court  should  be 
given  to  both  the  debtor  and  the  creditors  involved. 

36.  Where  the  cost  of  money  borrowed  by  the  debtor  is  excessive,  or  where 
the  terms  of  a  transaction  giving  rise  to  a  claim  are  harsh  or 
unconscionable,  the  Administrator  should  be  empowered  by  statute  to 
disallow  the  claim  to  the  extent  that  it  is  unenforceable  under  any  Act  of 
Parliament  or  of  the  Ontario  Legislative  Assembly  governing  harsh  or 
unconscionable  transactions.  A  right  of  appeal  to  the  county  or  district 
court  from  the  Administrator's  decision  should  be  provided  for  both  the 
debtor  and  the  creditor. 

37.  All  secured  creditors  should  be  included  automatically  in  a  proposed 
arrangement  except  those  who  meet  both  of  the  following  requirements: 

(1)  they  have  received  less  than  two-thirds  payment  on  their  security 
agreement;  and 

(2)  they  inform  the  Administrator,  within  twenty-one  days  from  the 
mailing  of  the  notice  of  the  application  for  an  arrangement,  that 
they  do  not  wish  to  participate  in  the  arrangement. 

38.  As  a  general  rule,  if  a  secured  creditor  who  qualifies  for  exclusion  from 
an  arrangement  elects  not  to  participate  within  the  twenty-one  day 
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period,  he  should  be  permitted  to  repossess  and  realize  on  his  security, 
but  thereafter  he  should  not  be  entitled  to  claim  for  any  deficiency,  and 
the  debtor  should  be  released  in  full  from  the  secured  creditor's  claim. 

39.  If  the  creditor's  claim  is  secured  on  a  chattel  that  the  Administrator 
determines  must  be  retained  by  the  debtor  if  he  is  to  meet  his  obligations 
under  the  arrangement,  the  secured  creditor  should  not  be  entitled  to 
exercise  his  option  to  stay  out  of  the  arrangement,  but  the  Administrator 
should  be  empowered  to  provide  for  payment  to  the  secured  creditor  on  a 
more  favourable  basis  than  that  fixed  for  other  creditors. 

40.  In  determining  whether  a  chattel  is  essential  to  the  debtor's  ability  to 
meet  his  obligations  under  the  arrangement,  the  Administrator  should 
be  required  to  consider  all  the  circumstances  of  the  case,  including  the 
exemptions  under  applicable  provincial  legislation. 

41.  Notwithstanding  the  above  proposals,  a  claim  of  a  secured  creditor 
ought  to  be  admissible,  and  therefore  automatically  included  in  an 
arrangement,  if: 

(1)  within  six  months  before  the  debtor  applied  for  the  arrangement, 
the  debtor  and  the  secured  creditor  entered  into  a  refinancing 
contract  whereby  a  former  debt  to  the  creditor  was  extinguished 
and  the  amount  outstanding  on  the  former  debt  was  included  in  the 
new  contract  as  all  or  part  of  the  amount  payable  to  the  creditor 
under  the  new  contract;  and 

(2)  the  debtor  has  paid  less  than  two-thirds  of  the  new  debt  but  more 
than  two-thirds  of  the  original  debt. 

42.  After  determining  which  claims  are  admissible,  the  Administrator 
should  prepare  the  proposed  arrangement,  which  should  set  forth  the 
amounts  to  be  paid  by  the  debtor  into  the  administrative  office  on  a 
periodic  basis.  The  proposed  arrangement  should  state  the  amount 
owing  to  each  creditor  and  should  provide  a  reasonably  detailed  scheme 
for  the  distribution  of  the  money  paid  into  the  administrative  office. 

43.  Sums  should  be  paid  to  all  creditors  on  a  pro  rata  basis,  except  that  the 
following  claims  for  arrears  should  be  paid  in  priority  to  any  other 
claims  and  in  the  order  set  forth  below: 

(1)  arrears  owing  on  a  prior  agreement,  order  or  judgment  for  the 
maintenance  of  a  child,  spouse  or  other  dependant; 

(2)  up  to  three  months  arrears  of  wages  payable  to  an  employee 
employed  by  the  debtor; 

(3)  arrears  of  rent  and  mortgage  payments  on  the  debtor's  family  home 
and  business  premises;  and 

(4)  arrears  owing  to  utility  companies  for  electricity  and  water  or  for 
gas,  oil  and  other  fuel,  with  respect  to  the  debtor's  family  home  and 
business  premises. 

44.  All  creditors  with  admissible  claims,  who  have  filed  proofs  of  claim 
within  the  thirty  day  period  recommended  above  (see  Recommendation 
29),  should  be  mailed  a  copy  of  the  proposed  arrangement  five  days  after 
the  close  of  the  thirty  day  period.  In  addition,  these  creditors  ought  to 
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receive  a  prescribed  form  to  use  in  requesting  a  meeting  to  discuss  the 
proposed  arrangement. 

45.  Any  creditor  wishing  to  dispute  a  claim  of  another  creditor  in  the 
proposed  arrangement,  or  to  have  his  own  claim  amended,  should  be 
required  to  notify  the  Administrator  to  this  effect  within  ten  days  of  the 
mailing  of  the  proposed  arrangement,  and  the  Administrator  should 
determine  forthwith  the  validity  of  the  dispute  or  claim. 

46.  The  Administrator  ought  to  be  empowered  either  to  refuse  to  make  the 
requested  change  or,  at  his  option,  to  amend  a  claim  or  to  attempt  to 
obtain  a  consensual  agreement  between  the  creditors  and  the  debtor 
regarding  the  requested  change. 

47.  If  the  Administrator  amends  the  claim  from  the  amount  included  in  the 
proposed  arrangement,  he  should  be  required  to  notify  forthwith  all 
creditors  in  the  proposed  arrangement. 

48.  A  creditor  whose  claim  is  varied  after  a  successful  dispute  by  another 
creditor,  or  whose  requested  amendment  of  his  own  claim  or  the  claim  of 
another  creditor  is  refused,  should  be  entitled  to  appeal  the  Administra- 
tor's decision  to  the  county  or  district  court. 

49.  Within  fifteen  days  of  the  mailing  of  the  proposed  arrangement, 
creditors  representing  a  majority  of  votes  of  the  creditors  entitled  to  vote 
must  request  a  meeting  or  the  arrangement  should  be  deemed  to  be 
ratified. 

50.  If  a  meeting  is  requested  within  the  fifteen  day  period,  the  Administra- 
tor should  set  a  date  for  the  meeting  and  mail  a  notice  of  the  meeting  to 
all  creditors.  The  notice  should  contain  a  statement  that  the  proposed 
arrangement  may  be  rejected  or  amended  at  the  meeting  by  a  resolution 
carried  by  the  majority  of  votes  of  the  creditors  entitled  to  vote,  whether 
or  not  such  creditors  are  present  or  represented  at  the  meeting  by  a 
proxyholder.  Any  amendment  so  approved  by  creditors  should  require 
the  concurrence  of  the  Administrator  and  the  debtor. 

51.  If  the  proposal  is  neither  rejected  nor  amended  as  envisaged  above,  the 
arrangement  should  be  deemed  to  be  ratified,  unless  creditors 
representing  a  majority  of  votes  of  the  creditors  entitled  to  vote  elect  to 
adjourn  the  meeting  so  that  a  proposed  amendment  can  be  considered 
by  all  creditors  in  the  arrangement. 

52.  If  the  meeting  is  adjourned,  the  proposed  arrangement,  incorporating 
the  suggested  amendment,  together  with  notice  of  a  future  meeting 
date,  should  be  mailed  forthwith  to  all  creditors.  The  procedure  to  be 
used  in  accepting,  rejecting  or  amending  the  suggested  amendment 
ought  to  be  the  same  as  for  the  original  proposal. 

53.  With  respect  to  procedural  details, 

(1)  creditors  should  have  one  vote  per  $100  or  less  of  each  admissible 
claim, 

(2)  creditors  given  preferential  treatment,  either  in  the  amount  of 
payment  or  the  order  of  payment,  should  be  entitled  to  vote  against, 
but  not  for,  an  arrangement  at  a  meeting,  and 

(3)  creditors  should  be  able  to  vote  at  a  meeting  by  proxy,  but  the 
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Administrator  should  not  be  permitted  to  be  appointed  proxy  for  a 
creditor. 

54.  The  proceedings  held  and  the  resolutions  passed  at  a  meeting  should  be 
valid  notwithstanding  the  failure  of  a  creditor  to  receive  notice  of  the 
meeting. 

55.  A  creditor  who  has  not  received  notice  of  a  meeting  should  be  included 
automatically  in  any  arrangement. 

56.  An  arrangement  should  be  binding  on  every  creditor  of  the  debtor  who 
has  an  admissible  claim  and  should  operate  to  dismiss  any  petition  in 
bankruptcy  that  is  pending  in  respect  of  the  debtor. 

57.  The  debtor  should  be  released  from  all  debts  included  in  an  arrange- 
ment where  the  debtor  has  complied  with  all  its  terms. 

58.  Release  of  the  debtor  from  a  debt  should  not  affect  the  liability  of  a 
person  who  was,  in  respect  of  the  debt,  a  partner  or  guarantor  or  who 
was  jointly  and  severally  liable  with  the  debtor.  However,  where  a 
husband  and  wife  have  made  a  joint  arrangement,  the  release  of  the 
husband  or  the  wife  from  a  debt  included  in  the  arrangement 
automatically  should  release  the  other  from  liability  for  that  debt. 

59.  No  person  should  be  able  to  take  action  against  the  debtor  regarding  a 
released  debt,  notwithstanding  that  the  debtor,  either  before  or  after  the 
debt  is  released,  makes  an  express  or  implied  agreement  or  promise  to 
pay  the  debt,  or  an  express  or  implied  acknowledgment  that  the  debt  is 
owing,  and  notwithstanding  that  any  new  consideration  is  given  either 
before  or  after  the  debtor's  release. 

60.  Where  a  debt  for  which  the  debtor  is  liable  comes  to  light  only  after  the 
Administrator's  final  distribution  under  the  arrangement,  the  rights  of 
the  creditor  should  not  be  affected  by  the  arrangement  or  by  the  debtor's 
fulfilment  of  its  provisions.  However,  where  the  creditor  had  knowledge 
of  the  arrangement,  he  should  not  be  entitled  to  proceed  against  the 
debtor. 

61.  Where  an  arrangement  has  been  made,  any  outstanding  assignment  by 
the  debtor,  permissible  under  existing  law,  should  be  deemed  void  as  of 
the  date  of  the  debtor's  application  for  an  arrangement.  In  addition,  no 
such  assignment  by  the  debtor  should  be  lawful  during  the  subsistence 
of  the  arrangement. 

62.  Notwithstanding  the  above  prohibition,  the  Administrator,  at  any  time 
subsequent  to  the  filing  of  the  debtor's  application,  should  be 
empowered  to  require  of,  and  take  from,  the  debtor  an  assignment  of 
any  debt  payable  to  the  debtor,  including  wages  that  may  become 
payable  in  the  future,  notwithstanding  any  provision  of  the  existing  law 
to  the  contrary. 

63.  Before  an  assignment  to  the  Administrator  has  any  legal  effect,  an 
appropriate  notice  should  be  served  on  the  person  owing  the  amount 
payable. 

64.  Certain  deductions,  which  are  required  or  authorized  by  statute  or 
otherwise  and  which  are  made  regularly  from  the  employee's  wages  by 
the  employer,  should  be  excluded  from  the  amounts  payable  to  the 
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Administrator  under  an  assignment  to  him  and  should  continue  to  be 
paid  directly  by  the  employer  and  in  priority  to  the  wage  assignment. 

65.  If  the  arrangement  is  rejected,  the  Administrator  should  be  required  to 
return  any  money  received  by  him  under  an  assignment. 

66.  In  order  to  inform  the  Administrator  and,  through  him,  the  creditors,  of 
the  debtor's  continuing  financial  position,  the  debtor  should  be  under  a 
duty  to  disclose  to  the  Administrator  any  material  change  in  his  assets 
or  liabilities  or  any  other  material  change  in  his  circumstances,  whether 
the  change  involves  an  improvement  or  a  worsening  of  the  debtor's 
status. 

67.  The  Administrator  should  be  empowered  to  propose  a  variation  of  an 
arrangement  on  his  own  initiative,  having  regard  to  any  changes  in  the 
financial  or  other  circumstances  of  the  debtor. 

68.  The  debtor  and  any  creditor  in  the  arrangement  should  be  entitled  to 
apply  to  the  Administrator  for  a  variation,  if  the  debtor  or  creditor 
believes  that  the  debtor's  circumstances  have  changed  to  such  a  degree 
that  payments  under  the  arrangement  could  and  should  be  decreased  or 
increased,  as  the  case  may  be. 

69.  The  following  types  of  creditor  ought  to  have  the  right  to  apply  for 
inclusion  in  an  existing  arrangment  as  late  claimants,  where  their  claims 
are  for  debts  that  are  payable  immediately  or  at  a  future  time,  and  that 
are  liquidated,  certain,  secured  or  unsecured: 

(1)  creditors  whose  claims  represent  unliquidated,  contingent  or 
uncertain  debts  at  the  date  of  the  debtor's  application,  but  whose 
claims  come  to  represent  liquidated  and  certain  debts  during  the 
subsistence  of  the  arrangement; 

(2)  creditors  with  admissible  claims  who  have  been  barred  from 
participating  in  an  arrangement  because  of  their  failure  to  return  a 
proof  of  claim  form  within  the  proposed  thirty  day  period,  but  who 
did  not  have  actual  knowledge  of  the  Part  III  proceedings  prior  to 
the  expiry  of  that  period  (see  Recommendation  30);  and 

(3)  creditors  whose  claims  arise  only  subsequent  to  the  date  of  the 
debtor's  application,  and  who  therefore  do  not  have  admissible 
claims. 

70.  The  debtor  himself  should  have  the  right  to  apply  to  include  a  creditor  as 
a  late  claimant  (as  described  in  Recommendation  69)  in  an  arrange- 
ment. 

71.  Where,  during  the  existence  of  an  arrangement,  it  is  discovered  that  a 
claim,  or  part  thereof,  included  in  the  arrangement  is  in  fact  invalid, 

( 1 )  if  the  debtor  has  not  been  guilty  of  a  fraud  respecting  the  claim,  but 
has  acted  honestly  and  reasonably  in  accepting  it  as  valid,  the 
Administrator  should  be  empowered  to  propose  a  variation  of  the 
arrangement,  leaving  out  the  invalid  claim, 

(2)  if  the  debtor  has  not  acted  in  good  faith  respecting  the  acceptance 
or  promotion  of  an  invalid  claim,  the  creditors  should  be  entitled  to 
apply  to  the  Administrator  for  an  annulment  of  the  arrangement  or 
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for  a  variation,  excluding  the  invalid  claim  or  the  portion  of  the 
claim  that  is  invalid, 

(3)  the  Administrator,  on  notice  to  all  parties,  should  be  empowered  to 
annul  or  vary  the  arrangement  on  his  own  motion,  and 

(4)  if,  either  upon  the  application  of  a  creditor  or  on  his  own  motion, 
the  Administrator  decides  to  annul  the  arrangement,  the  normal 
enforcement  rights  of  the  creditors  should  revive. 

72.  After  receiving  an  application  for  an  alteration  of  an  arrangement  under 
any  of  the  circumstances  referred  to  above,  or  after  initiating  alteration 
proceedings  himself,  and  pending  the  determination  of  the  issue,  the 
Administrator  should  not  be  entitled  to  make  a  distribution  to  any 
creditor  participating  in  the  arrangement. 

73.  Where  a  debtor,  creditor  or  late  claimant  makes  an  application  to  the 
Administrator  for  an  alteration  to  an  arrangement,  the  Administrator 
should  be  given  broad  jurisdiction  in  respect  of  that  application.  He 
should  be  entitled  to  refuse  to  accept  any  suggestions  for  a  change  in  the 
arrangement.  Alternatively,  the  Administrator  should  be  entitled  to 
accept  changes  suggested  in  the  application  or  to  make  any  amendments 
to  those  changes.  Or,  where  a  more  general  application  for  an  alteration 
does  not  offer  specific  changes  to  the  arrangement,  the  Administrator 
should  be  entitled  to  make  any  changes  he  thinks  just  and  reasonable. 

74.  Where,  in  any  of  the  circumstances  considered  in  the  preceding 
Recommendation,  the  Administrator  wishes  to  propose  to  the  debtor 
and  creditors  an  alteration  in  the  duration  of  the  arrangement,  any 
extension  proposed  by  him  should  not  exceed  five  years  from  the  date  of 
the  original  arrangement. 

75.  If  the  Administrator  decides  to  propose  an  alteration,  either  on  his  own 
initiative  or  based  on  changes  suggested  in  an  application  to  alter  an 
arrangement,  he  should  be  required  to  send  to  the  debtor  and  the 
creditors  a  copy  of  the  proposed  new  arrangement,  incorporating  and 
clearly  indicating  the  proposed  alteration. 

76.  Within  fifteen  days  from  the  date  of  mailing  the  above  material,  any 
party  to  the  arrangement  or  any  dissenting  late  claimant  ought  to  be 
entitled  to  file  with  the  Administrator  an  objection  to  the  proposed 
alteration.  If  no  objections  are  filed  within  the  prescribed  fifteen  day 
period,  the  proposed  alteration  to  the  arrangement  should  be  deemed  to 
have  been  accepted.  If  an  objection  is  made,  the  Administrator 
forthwith  should  give  all  interested  parties  notice  of  a  hearing  to 
consider  the  objection.  After  hearing  any  objections,  the  Administrator 
ought  to  determine  whether  the  arrangement  should  be  altered  as 
proposed. 

77.  A  right  of  appeal  should  be  accorded  to  the  debtor  and  the  creditors, 
including  a  late  claimant,  in  respect  of  any  decision  made  by  the 
Administrator  concerning  an  alteration  of  an  arrangement.  The  appeal 
should  be  to  the  county  or  district  court. 

78.  Subject  to  the  three  Recommendations  that  follow,  an  arrangement 
should  be  annulled  if  the  debtor  defaults  in  his  payments  for  forty-five 
consecutive  days. 
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79.  Where  a  debtor  has  been  in  default  for  thirty  days,  the  Administrator 
should  be  required  to  attempt  to  meet  with  him  in  order  to  discuss  the 
reasons  for  his  default  and,  under  appropriate  circumstances,  the 
Administrator  should  be  empowered  to  extend  the  default  period  to 
ninety  days,  or  vary  the  arrangement.  In  varying  or  extending  the 
arrangement  following  default,  the  Administrator  should  have  regard  to 
all  the  circumstances  of  the  case,  including  the  bona  fides  of  the  debtor 
and  the  reasons  for  his  default. 

80.  If  an  extension  is  granted,  the  Administrator  should  notify  forthwith  all 
creditors  included  in  the  arrangement. 

81.  Where  the  arrangement  is  not  varied  to  meet  any  new  circumstances, 
and  where,  after  an  extension,  the  debtor  cannot  meet  his  existing 
financial  obligations  within  the  ninety  day  period,  the  arrangement 
ought  to  be  annulled. 

82.  In  addition  to  annulment  through  the  default  of  the  debtor,  a  creditor 
should  be  entitled  to  apply  to  the  Administrator  for  an  annulment  if  he 
has  reason  to  believe  that  the  debtor  has  absconded,  or  is  about  to 
abscond,  in  order  to  avoid  paying  his  debts,  or  has  been  guilty  of  fraud 
relative  to  the  arrangement  or  with  respect  to  a  creditor  or  creditors. 

83.  A  creditor  should  be  given  the  right  to  apply  for  an  annulment  where  the 
debtor  is  not  fulfilling  his  duties  under  Part  III,  or  is  not  complying  with 
a  court  order  or  with  a  direction  of  the  Administrator. 

84.  Since  in  some  cases  the  creditors  may  not  have  sufficient  information  to 
raise  or  substantiate  the  types  of  allegations  considered  in  the  two 
preceding  Recommendations,  the  Administrator  should  be  empowered 
to  initiate  his  own  inquiries  and  to  make  an  order  accordingly. 

85.  Jurisdiction  to  annul  an  arrangement  should  rest  with  the  Administra- 
tor rather  than  with  the  court,  subject  to  a  right  of  appeal  to  the  county 
or  district  court  for  creditors  and  the  debtor. 

86.  The  annulment  of  an  arrangement  should  not  result  in  an  automatic 
petition  of  the  debtor  into  bankruptcy;  rather,  in  all  cases  where  an 
arrangement  is  annulled,  the  ordinary  rights  of  the  creditors  ought  to  be 
revived  automatically,  and  the  stay  of  proceedings  lifted,  as  of  the  date 
of  the  annulment. 

87.  An  appropriate  notice,  indicating  that  the  stay  of  proceedings  has  been 
lifted,  should  be  sent  forthwith  to  the  enforcement  office  that  had 
received  a  notice  of  the  stay  upon  the  debtor's  application  for  an 
arrangement. 

88.  Subject  to  earlier  Recommendations  concerning  interest  during  the 
currency  of  a  consolidation  arrangement,  a  creditor  should  be  entitled  to 
claim  interest  owing  on  the  debt,  but  only  from  the  date  of  the 
annulment.  Where,  however,  the  arrangement  is  annulled  as  a  result  of 
the  debtor's  fraud  relative  to  the  arrangement  or  with  respect  to  a 
creditor  or  creditors,  or  where  the  debtor  has  absconded  or  is  about  to 
abscond,  the  right  of  the  creditor  to  interest  under  the  original  contract 
should  revive  as  of  the  date  that  the  application  for  the  arrangement  was 
filed,  as  though  no  arrangement  had  been  made. 

89.  The  Administrator  should  be  under  a  duty  to  encourage  debtors  to  take 
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advantage  of  provincial  counselling  services  for  advice  and  assistance, 
both  in  carrying  out  their  obligations  under  an  arrangement  and  in 
planning  for  a  sound  financial  future. 

90.  After  a  debtor  has  complied  with  the  terms  of  an  arrangement  for  six 
consecutive  months,  the  Administrator  should  have  power  to  permit  the 
debtor  to  make  the  payments  required  pursuant  to  the  arrangement 
directly  to  his  creditors  under  such  supervision  as  the  Administrator 
may  determine. 

91.  The  mere  fact  that  an  employee  has  applied  for  or  entered  into  an 
arrangement,  or  has  made  an  assignment  to  the  Administrator  of  any 
debt  payable  to  the  debtor,  including  all  or  a  portion  of  the  debtor's 
wages  that  may  become  payable  in  the  future,  should  not  be  a  sufficient 
ground  for  the  employer  to  dismiss,  suspend,  demote,  or  otherwise 
discipline  the  employee,  or  to  threaten  any  of  these  actions. 

92.  A  debtor  should  be  entitled  to  challenge  the  employer's  action  by  way  of 
an  application  to  the  county  or  district  court.  If  the  court  finds  that  the 
employer  is  in  violation  of  the  prohibition  proposed  above,  it  should  be 
empowered  to  award  damages,  to  order  the  reinstatement  of  the  debtor, 
or  both,  having  regard  to  what  is  just  and  equitable  in  all  the 
circumstances  of  the  case. 

93.  A  provision  like  section  243  of  Bill  C-12,  empowering  the  court  to  make 
an  order  that  an  imprisoned  debtor  be  produced  in  the  custody  of  a 
peace  officer  at  such  time  and  place  as  may  be  designated,  or  to  make 
such  other  order  as  it  thinks  fit,  should  be  made  applicable  to  Part  III 
arrangements. 

94.  With  respect  to  the  exercise  of  the  jurisdiction  of  the  court  arising  under 
Part  III,  the  "court"  should  be  the  county  or  district  court  where  the 
debtor  resides,  as  distinct  from  a  judge  of  the  county  or  district  court 
who  would  act  as  persona  designata. 

95.  The  proposed  orderly  payment  of  debts  scheme  should  supplant  the 
more  limited  approach  now  enshrined  in  sections  156-63  (the  consolida- 
tion provisions)  of  The  Small  Claims  Courts  Act. 

96.  An  entirely  new,  broadened  instalment  payment  plan  scheme,  compre- 
hending the  Supreme  Court  and  the  county  and  district  courts,  should 
not  be  introduced  in  Ontario. 

97.  Small  claims  court  judges  should  continue  to  be  empowered  to  order 
instalment  payment  plans  pursuant  to  the  provisions  recommended 
below.  The  proposed  provisions  should  be  applicable  in  all  cases  where 
these  orders  are  to  be  made. 

98.  A  small  claims  court  judge  should  have  jurisdiction  to  make  an 
instalment  order  where  there  are  special  circumstances  rendering  it 
inexpedient  or  unjust  to  make  the  debtor  pay  all  or  part  of  the  amount 
owing  under  the  judgment,  or  where  for  any  cause  the  debtor  is  unable 
to  pay  all  or  part  of  the  amount  owing  under  the  judgment. 

99.  There  should  not  be  an  automatic  stay  of  all  enforcement  proceedings 
against  the  debtor's  assets  simply  upon  the  making  of  an  instalment 
order.  Rather,  except  for  a  creditor's  automatic  right  to  file  with  the 
sheriff  a  writ  of  enforcement  in  all  cases  (see  Recommendation  102),  a 
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small  claims  court  judge  should  have  broad  jurisdiction  to  order  a  full  or 
partial  stay  of  further  enforcement  proceedings  for  such  time  and  on 
such  terms  as  he  deems  just  and  reasonable,  having  regard  to  all  the 
circumstances  of  the  case. 

100.  Where  an  instalment  order  has  been  made,  the  small  claims  court  judge 
making  that  order  should  have  express  jurisdiction  to  stay  not  merely 
execution,  but  all  types  of  enforcement  proceedings. 

101.  The  stay  of  enforcement  proceedings  should  be  ancillary  to  the 
instalment  order  and  should  be  applicable  only  to  the  enforcement  of  the 
particular  judgment  in  question;  it  should  not  apply  to  the  enforcement 
of  other  judgments  not  comprehended  by  the  instalment  order. 

102.  A  judgment  creditor  subject  to  an  instalment  order  should  have  the 
automatic  right  in  all  cases  to  file  with  the  sheriff,  and  to  file  against  the 
title  to  the  debtor's  land,  a  writ  of  enforcement,  thereby  binding  the 
debtor's  personal  and  real  property. 

1 03.  The  court  should  be  required  to  notify  the  enforcement  office  of  the  date 
on  which  the  stay  is  to  come  into  effect. 

104.  Upon  appropriate  notice,  a  debtor  or  creditor  subject  to  an  instalment 
order  or  a  stay  of  enforcement  proceedings  order  should  be  entitled  to 
apply  to  the  court  for  a  variation  of  the  order  if  the  debtor's 
circumstances  have  altered  materially  since  the  last  order  was  made. 

105.  Upon  appropriate  notice,  a  creditor  in  the  situation  described  in  the 
preceding  Recommendation  should  be  entitled  to  apply  to  the  court  for  a 
rescission  of  either  order  (although  stays  of  enforcement  proceedings 
should  not  be  permitted  to  exist  independently  of  instalment  orders). 

106.  Where  a  stay  of  proceedings  order  has  been  varied  or  rescinded,  the 
court  should  so  notify  the  enforcement  office. 

107.  Small  claims  court  Referees  should  continue  to  administer  small  claims 
court  instalment  payment  plans. 

108.  Section  8  of  The  Wages  Act,  dealing  with  the  release  of  a  garnishment 
upon  the  payment  of  a  judgment  by  instalments,  ought  to  be  repealed. 

CHAPTER  3 

109.  Except  with  respect  to  the  proposed  office  of  the  Provincial  Director  of 
Enforcement  (see  Recommendation  114),  the  basic  organizational  unit 
of  the  proposed  enforcement  of  judgment  debts  system  should  be  a  new, 
integrated  enforcement  office  (see  Recommendation  2)  established  in 
each  county  under  the  direction  of  a  sheriff. 

110.  Except  with  respect  to  "show  cause"  proceedings  and  garnishment 
against  a  maintenance  debtor's  wages  in  the  family  court,  which  would 
remain  within  the  jurisdiction  of  that  court,  the  new  enforcement  office 
should  have  overall  responsibility  for  the  enforcement  of  all  money 
judgments  from  all  courts,  including  responsibility  for  enforcement,  by 
any  means,  of  support  orders  either  made  by  the  family  court  or  made 
by  another  court  and  now  enforceable  through  the  family  court. 

111.  Where,  after  default  in  respect  of  a  support  order  made  by  any  court,  a 
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maintenance  creditor  seeks  to  enforce  the  order  by  traditional 
enforcement  measures,  he  should  be  required  to  deliver  the  proposed 
new  writ  of  enforcement  to  the  sheriff  (see  Recommendations  119  et 
seq.).  The  maintenance  creditor's  writ  of  enforcement  should  indicate 
clearly  that  the  enforcement  in  question  is  in  respect  of  a  support  order. 
The  fact  that  such  enforcement  has  been  initiated  should  be  noted  on  the 
sheriffs  enforcement  register. 

112.  Where  the  sheriff  is  in  receipt  of  proceeds  realized  by  any  enforcement 
measure  taken  against  a  debtor,  the  sheriff  should  be  required  to  search 
his  enforcement  register  to  determine  whether  the  debtor  is  a 
maintenance  debtor  and  whether  his  maintenance  creditor  has  delivered 
to  the  sheriff  a  writ  of  enforcement  prior  to  the  receipt  of  the 
enforcement  proceeds.  If  the  maintenance  creditor  has  done  so,  the 
sheriff  should  be  required  to  distribute  the  proceeds  having  regard  to  the 
maintenance  creditor's  statutory  priority  to  be  recommended  in  a 
subsequent  Part  of  the  Commission's  Report. 

113.  While  the  state  should  take  a  role  considerably  more  active  than  that 
assumed  at  present,  a  balance  should  be  struck  between  creditor 
initiation  and  control  and  state  involvement.  The  new  enforcement  office 
should  exercise  expanded,  although  nonetheless  basically  traditional, 
enforcement  jurisdiction,  similar  to  that  now  exercised  by  the  sheriff. 
Necessary  flexibility  should  be  introduced  by  means  of  express 
provisions  in  the  governing  legislation  rather  than  by  means  of  a  broad 
judicial  and  administrative  discretion  to  be  exercised  by  a  state  official. 

114.  A  Provincial  Director  of  Enforcement  ought  to  be  appointed  to  supervise 
and  administer  the  provincial  enforcement  of  judgment  debts  system. 
The  Director  should  assess  the  utility  of  the  governing  statutes  and 
regulations  and  should  review  the  duties  and  the  actual  operation  of  the 
staff  of  the  enforcement  offices  throughout  the  Province,  with  a  view  to 
increasing  the  efficiency  and  effectiveness  of,  and  eliminating  unwar- 
ranted disparities  in,  enforcement  activities  throughout  the  Province. 
The  Director  should  be  obliged  to  convene  regular  meetings  of  sheriffs, 
and  sheriffs  should  be  under  a  duty  to  tender  regular  reports  to  the 
Director. 

115.  The  sheriff  should  be  under  a  duty  to  oversee  the  enforcement  activities 
and  enforcement  staff  in  his  own  bailiwick  and  to  issue  periodic 
directives  with  respect  to  proper  enforcement  procedures  and  activities. 

116.  Where  warranted,  local  branch  enforcement  offices  should  be  estab- 
lished within  a  county.  These  offices  and  their  personnel  should  come 
under  the  supervision  and  control  of  the  sheriff  and,  where  feasible, 
should  be  located  near  other  services  that  might  be  needed  by  debtors 
and  creditors. 

117.  With  respect  to  the  personnel  of  the  new  enforcement  office,  the 
proposed  enforcement  system  should  take  full  advantage  of  the 
considerable  experience  of  the  sheriff's  staff.  Moreover,  while  the  office 
of  the  bailiff  as  a  separate  and  distinct  institution  should  be  abolished, 
where  justified  on  the  grounds  of  experience  and  expertise  those 
individuals  now  acting  as  small  claims  court  bailiffs  ought  to  be 
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employed  as  enforcement  officers  under  the  supervision  and  control  of 
the  sheriff. 

118.  Ideally,  enforcement  offices  should  be  staffed  by  specially  trained 
individuals  employed  to  do  specialized  work  on  a  full  time  basis; 
however,  where  full  time  employment  in  a  particular  location  is  unduly 
expensive  or  otherwise  unrealistic  and  it  is  necessary  to  employ  a 
particular  individual  to  perform  dual  functions,  that  person  should  be 
employed  in  both  capacities  within  the  same  administrative  structure  in 
order  to  avoid  conflicting  supervision  and  accountability. 

119.*  In  lieu  of  separate  and  distinct  documents  by  which  various  enforcement 
measures  now  are  initiated,  there  should  be  endorsed  on  a  certified  copy 
of  the  judgment  to  be  enforced  a  direction  by  the  court  to  the  sheriff  that 
enforcement  proceedings  may  be  commenced.  The  document  described 
above  should  be  called  a  "writ  of  enforcement"  and  should  comprehend 
all  methods  of  enforcement  of  judgments  from  all  courts,  except 
garnishment  of  wages  in  the  provincial  courts  (family  division). 

120.  To  commence  enforcement  against  a  debtor,  a  creditor  should  be 
required  to  deliver  a  copy  of  the  proposed  writ  of  enforcement  to  the 
enforcement  office.  The  new  writ  of  enforcement,  like  the  present  writ  of 
fieri  facias,  should  remain  in  force  for  six  years  from  its  issue,  unless 
renewed  before  it  expires,  and  provisions  akin  to  Rule  566  of  the 
Supreme  Court  of  Ontario  Rules  of  Practice  should  apply  accordingly. 

121.  With  the  exception  of  family  court  wage  garnishment,  all  traditional 
enforcement  measures  against  a  particular  debtor  should  be  conducted 
through  only  one  enforcement  office,  and  that  office  ought  to  be  the 
enforcement  office  selected  by  means  of  the  rules  proposed  below. 

122.  Concerning  the  rules  governing  the  choice  of  appropriate  county 
enforcement  office,  Ontario  should  adopt  the  rules  recommended  by  the 
New  Brunswick  Department  of  Justice,  Law  Reform  Division,  in  its 
Third  Report  of  the  Consumer  Protection  Project,  Volume  II,  Legal 
Remedies  of  the  Unsecured  Creditor  After  Judgment,  which  are  as 
follows: 

(1)  for  a  natural  person,  the  enforcement  office  of  the  area  where  he  is 
ordinarily  resident,  or,  if  he  is  not  ordinarily  resident  in  the 
Province,  the  area  in  which  he  is  ordinarily  employed,  or,  if  he  is 
neither  ordinarily  resident  or  ordinarily  employed  in  the  Province, 
an  area  in  which  he  has  assets  to  be  realized; 

(2)  for  a  corporation  with  its  head  office  in  the  Province,  the 
enforcement  office  of  the  area  where  the  head  office  is  located;  and 

(3)  for  a  corporation  with  its  head  office  outside  the  Province,  the 
enforcement  office  of  the  area  where  the  principal  office  of  the 
corporation  is  located,  or,  if  the  corporation  has  no  such  office,  an 
area  in  which  it  has  assets  to  be  realized. 

123.  If  the  sheriff  to  whom  a  writ  of  enforcement  has  been  delivered  discovers 
that  prior  enforcement  measures  have  been  commenced  against  the 

*  The  Honourable  Richard  A.  Bell,  P.C.,  Q.C.,  dissents  from  this  recommendation  insofar 
as  the  nature  of  the  proposed  new  "writ  of  enforcement"  is  concerned:  see  Chapter  3,  page 
124,  note  205. 
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same  debtor  in  another  county,  he  should  be  required  to  investigate  the 
matter  and  to  consult  with  the  other  sheriff  involved  to  determine  the 
proper  office,  having  regard  to  the  rules  proposed  above. 

124.  Subject  to  the  possibility  of  a  full  or  partial  transfer  of  enforcement 
proceedings  (see  Recommendations  126  et  seq.),  once  the  proper 
enforcement  office  has  been  chosen  by  means  of  the  proposed  rules,  no 
other  enforcement  office  should  have  jurisdiction  to  enforce  the 
judgment  against  the  debtor  in  question.  The  sheriff  of  the  proper  office 
should  inform  the  debtor  and  the  creditor  that  his  office  has  carriage  of 
the  enforcement  measures  to  be  taken  against  the  debtor. 

125.  Where  the  proposed  rules  would  not  resolve  all  jurisdictional  conflicts, 
the  enforcement  office  in  the  county  in  which  enforcement  proceedings 
were  first  initiated  against  the  debtor  should  have  ultimate  supervision 
and  control. 

126.  A  sheriff  who,  under  the  proposed  rules,  initially  has  the  ultimate 
supervision  and  control  of  all  active  enforcement  against  a  particular 
debtor,  should  be  empowered  in  appropriate  circumstances  (see 
Recommendation  129)  to  transfer  carriage  of  enforcement  measures  to 
a  sheriff  in  any  other  enforcement  office. 

1 27 .  The  sheriff  should  be  empowered  to  make, 

(1)  a  full  transfer,  in  which  case  final  supervision  and  control  should 
pass  to  the  recipient  enforcement  office,  or 

(2)  a  partial  transfer,  in  which  case  the  sheriff  could  delegate  to 
another  sheriff  the  responsibility  for  some  active  enforcement 
measures  required  to  be  taken  against  the  debtor.  The  sheriff  in  the 
enforcement  office  to  which  such  a  partial  transfer  of  enforcement 
has  been  made  should  be  under  a  duty  to  report  to  the  sheriff  in  the 
supervisory  office. 

128.  Where  there  has  been  a  full  or  partial  transfer,  the  debtor  and  the 
creditors  should  be  notified  of  the  enforcement  office  or  offices  having 
carriage  of  active  enforcement  measures  taken  against  the  debtor. 

1 29.  In  deciding  whether  to  effect  a  transfer  of  enforcement  proceedings,  the 
sheriff  should  have  regard  to  all  the  circumstances  of  the  case,  including 
the  requirements  of  efficient  and  effective  enforcement  and  the  needs  of 
the  debtor  and  creditors. 

1 30.  Where  a  debtor  moves  out  of  a  county  after  enforcement  activities  have 
been  commenced  against  him  in  that  county,  a  notice  of  subsisting 
enforcement  measures  should  be  sent  to  the  enforcement  office  in  the 
county  to  which  the  debtor  moves,  even  where  no  transfer  of 
enforcement  proceedings  in  fact  is  to  be  made  to  the  enforcement  office 
in  the  second  county.  The  notice  to  the  enforcement  office  in  the  county 
to  which  the  debtor  moves  should  alert  that  office  that  existing  measures 
are  underway  against  the  debtor  in  another  county. 

131.  With  respect  to  the  status  of  existing  enforcement  activities  during  the 
period  following  the  discovery  of  parallel  proceedings  in  another  county 
but  before  the  final  determination  of  which  enforcement  office  should 
have  ultimate  authority  under  the  rules  proposed  above,  enforcement 
proceedings  in  progress  in  a  particular  enforcement  office  should 
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continue,  as  far  as  possible,  as  if  no  other  enforcement  proceedings  were 
in  progress  against  the  debtor. 

132.  In  addition  to  the  jurisdiction  of  a  sheriff  to  initiate  transfer  proceedings 
on  his  own  motion,  the  debtor,  a  creditor  and  any  other  interested  party 
should  have  the  right  to  apply  for  a  transfer  to  the  sheriff  in  charge  of 
active  enforcement  at  the  time  of  the  application. 

133.  With  respect  to  the  application  of  the  proposed  rules  where  local  branch 
offices  have  been  established  within  a  county, 

( 1 )  where  a  sheriff  is  given  carriage  of  enforcement  activities  under  the 
rules  proposed  above,  he  should  be  empowered  either  to  engage  in 
active  enforcement  directly  from  the  county  office,  or  to  direct  that 
a  local  office  have  carriage  of  some  or  all  enforcement  activities 
under  his  control, 

(2)  where  a  full  or  partial  transfer  is  made  to  a  sheriff  in  another 
county  that  has  local  offices,  the  sheriff  in  the  recipient  county 
should  have  power  to  retain  active  enforcement  in  the  county  office 
or  to  direct  that  such  enforcement  should  be  carried  out  by  a  local 
office,  and 

(3)  where  a  debtor  moves  within  a  county  having  local  offices,  it  should 
be  for  the  county  sheriff  to  determine  whether  the  locus  of 
responsibility  within  that  county  ought  to  be  altered. 

134.  Information  concerning  the  debtor  sufficient  to  permit  the  sheriff  to 
choose  the  appropriate  enforcement  office  should  be  obtained  in  the 
following  ways: 

(1)  a  sheriff  in  receipt  of  a  writ  of  enforcement  should  be  required  to 
search  his  own  county  enforcement  register  and,  if  and  when 
established,  the  provincial  enforcement  register  (see  Recommenda- 
tion 149),  in  order  to  discover  whether  and  where  other  enforce- 
ment proceedings  are  already  in  progress  against  the  debtor; 

(2)  a  creditor  initiating  active  enforcement  measures  should  be  under  a 
general  obligation  to  provide  information  to  the  sheriff,  to  the  best 
of  his  ability,  concerning  matters  relevant  to  the  choice  of 
appropriate  enforcement  office; 

(3)  the  format  of  the  writ  of  enforcement  should  permit  the  enforcing 
creditor  to  list  each  county  in  which  a  writ  of  enforcement  has  been 
filed  by  that  creditor  in  respect  of  the  same  debtor; 

(4)  sheriffs  should  have  a  duty  to  acquaint  debtors  with  the  problems 
attendant  upon  parallel  enforcement  measures  taken  in  two  or 
more  counties  and  to  urge  them  to  inform  the  office  if  such 
enforcement  should  take  place  or  appear  likely. 

135.  In  the  absence  of  any  directions  from  a  creditor,  the  sheriff  should  not 
commence  active  enforcement  measures.  The  mere  delivery  of  a  writ  of 
enforcement  to  the  enforcement  office  should  not  constitute  a  sufficient 
direction  by  a  creditor  to  the  enforcement  office  to  commence  such 
measures. 
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136.  Subject  to  the  exceptions  described  in  Recommendations  137  and  141, 
where  a  creditor  has  given  express  directions  to  the  sheriff,  the  sheriff 
should  be  under  a  duty  to  follow  those  directions. 

137.  The  sheriff  should  not  be  under  any  duty  to  follow  the  creditor's 
directions  where  the  sheriff  knows  or  has  reasonable  grounds  for 
believing  that  in  so  doing  he  would  breach  the  provisions  of  a  statute  or 
regulation  or  otherwise  commit  an  illegality. 

138.  A  creditor  should  be  entitled  to  authorize  the  enforcement  office  to  use 
any  and  all  enforcement  measures  essential  to  enforce  the  judgment, 
without  necessarily  specifying  which  particular  measures  ought  to  be 
employed.  However,  he  should  be  required  to  make  such  an  authori- 
zation expressly. 

139.  Any  request  to  the  enforcement  office  to  engage  in  enforcement 
activities  should  be  acted  upon  only  where  the  sheriff  has  sufficient 
information  concerning  the  nature  and  whereabouts  of  the  debtor's 
property  (see  Recommendations  142  et  seq.). 

140.  If  at  any  time  a  creditor  wishes  to  prohibit,  delay  or  stop  active 
enforcement,  or  to  prescribe,  restrict  or  otherwise  define  the  specific 
measure  or  measures  to  be  taken  by  the  enforcement  office,  he  should  be 
required  to  instruct  the  office  accordingly. 

141.  Where  two  or  more  creditors  give  conflicting  or  inconsistent  directions 
to  a  sheriff  concerning  enforcement  methods,  the  sheriff  should  be 
empowered  to  choose  which  enforcement  method  appears  to  be  most 
beneficial  to  all  the  creditors.  In  selecting  the  most  appropriate  method, 
the  sheriff  should  be  under  a  duty  to  act  reasonably  and  in  good  faith 
and  should  have  regard  to  all  the  circumstances  of  the  case,  including 
the  amount  that  is  likely  to  be  collected  using  each  enforcement  measure 
under  consideration,  the  probable  costs  of  each  measure,  the  nature  of 
the  debtor's  assets,  and  the  wishes  of  other  creditors. 

142.  Upon  a  creditor's  request  to  the  sheriff  to  initiate  active  enforcement 
measures,  the  creditor  should  be  required  to  give,  to  the  best  of  his 
knowledge,  information  concerning  the  nature  and  location  of  the 
debtor's  property  in  respect  of  which  the  enforcement  measure  or 
measures  are  requested. 

143.  Where  the  sheriff,  acting  reasonably  and  in  good  faith,  determines  that 
he  has  been  provided  with  sufficient  debtor  information,  either  by  a 
creditor  or  by  means  of  the  debtor  questionnaire  and  debtor  and  third 
party  examinations  (see  Recommendations  in  Chapter  4),  and  so  long  as 
the  creditor  has  delivered  to  the  enforcement  office  a  writ  of  enforce- 
ment and  has  directed  the  sheriff  to  enforce  his  judgment,  the  sheriff 
should  be  under  a  statutory  duty  to  commence  active  enforcement 
measures  against  the  debtor. 

144.  When  a  creditor  obtains  his  writ  of  enforcement  he  should  be  provided 
with  a  prescribed  form  indicating  to  him  the  type  of  information  that  the 
sheriff  normally  would  require  prior  to  enforcing  the  judgment.  The 
form  should  state  that  the  absence  of  sufficient  information  concerning 
the  debtor  and  his  property  may  restrict  or  preclude  active  enforcement. 
In  addition,  the  form  should  be  designed  so  as  to  enable  the  creditor  to 
give  the  enforcement  office  instructions  concerning  the  enforcement  of 
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his  judgment,  and  to  indicate  whether  he  wishes  to  have  the  sheriff  mail 
a  judgment  debtor  questionnaire  to  the  debtor  or  to  have  the  sheriff 
serve  and  administer  the  questionnaire  personally  on  the  debtor  (see 
Recommendation  158). 

145.  Where  the  sheriff  has  been  instructed  to  take  active  enforcement 
measures,  they  should  be  undertaken  on  behalf  of  all  creditors  who  have 
delivered  writs  of  enforcement  to  the  enforcement  office,  including 
creditors  who  have  not  requested  the  sheriff  to  initiate  active 
enforcement  in  respect  of  their  own  writs.  The  sheriff  then  should  be 
required  to  realize  from  the  debtor's  assets  an  amount  sufficient  to 
satisfy  the  debts  owing  to  all  such  creditors,  and  these  creditors  should 
be  entitled  to  share  in  the  distribution  according  to  the  creditors'  relief 
legislation  to  be  proposed  in  a  forthcoming  Part  of  our  Report. 

1 46.  More  information  should  pass  to  debtors  upon  initiation  of  enforcement 
proceedings  against  them.  Accordingly,  where  a  creditor  delivers  a  writ 
of  enforcement  to  the  enforcement  office,  the  sheriff  should  send  to  the 
debtor  a  Notice  of  Judgment  forthwith.  The  Notice  of  Judgment  should 
set  out  the  court  that  issued  the  judgment  being  enforced,  the  style  of 
cause,  the  date  of  judgment,  the  full  name  and  address  of  the  creditor, 
and  the  amount  of  the  judgment,  including  costs,  interest  and  other 
allowable  amounts.  The  Notice  also  should  indicate  to  the  debtor  that, 
subject  to  the  statutory  exemptions,  all  his  assets  are  subject  to 
enforcement  measures. 

147.  The  enforcement  office  should  be  under  a  statutory  duty  to  respond  in  a 
reasonable  manner  to  any  reasonable  oral  or  written  inquiry  from  the 
debtor,  the  creditors,  a  party  in  possession  of  or  claiming  an  interest  in 
the  debtor's  property,  a  person  holding  a  security  interest  or  lien  in 
respect  of  the  property,  or  any  other  interested  party,  where  the  inquiry 
concerns  any  matter  relating  to  the  enforcement  of  the  judgment  in 
question. 

148.  Each  sheriff  should  be  responsible  for  the  establishment  and  mainte- 
nance in  each  county  enforcement  office  of  a  comprehensive  register  of 
enforcement  activities  taken  against  debtors  within  the  county. 

149.  If  and  when  feasible,  a  province-wide  enforcement  register  should  be 
established  to  permit  access  to  information  concerning  all  enforcement 
proceedings  taken  anywhere  in  Ontario. 

150.  The  proposed  enforcement  register  should  record  the  names  of 
judgment  debtors  against  whom  writs  of  enforcement  have  been  filed, 
the  particulars  of  judgment  debts  to  be  enforced,  the  amount 
outstanding  under  such  judgment  debts  and  the  types  of  enforcement 
measures  and  the  number  of  such  measures  initiated  against  such 
judgment  debtors  by  creditors. 

151.  Information  gleaned  from  judgment  debtor  questionnaires  and  exami- 
nations should  not  form  part  of  the  public  enforcement  register,  but 
should  be  available  to  creditors  (see  Recommendation  166). 

152.  The  provincial  enforcement  register  should  indicate  which  enforcement 
office  has  carriage  of  enforcement  activities  against  each  judgment 
debtor. 
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153.  Debtor  identifying  factors  should  form  part  of  the  description  or 
identification  of  debtors  listed  in  the  enforcement  register. 

1 54.  In  devising  an  enforcement  register,  serious  attention  should  be  paid  to 
the  "privacy"  implications  with  respect  to  both  the  contents  of  the 
register  and  the  proposed  debtor  identifying  factors. 

155.  The  fact  that  a  person  was  a  debtor  against  whom  enforcement 
measures  have  been  taken,  and  all  information  concerning  such 
enforcement  measures,  ought  not  to  be  made  available  to  the  public  by 
the  sheriff  once  the  debt,  interest  and  other  allowable  costs,  enforced 
under  a  writ  of  enforcement,  have  been  satisfied. 


CHAPTER  4 

156.  The  discovery  procedures  recommended  in  this  Chapter  should  be 
uniform  with  respect  to  the  enforcement  of  all  judgments  from  the 
Supreme  Court,  the  county  and  district  courts  and  the  small  claims 
courts.  Where  there  is  default  in  respect  of  a  support  order,  and  where 
the  maintenance  creditor  files  a  writ  of  enforcement  with  the  sheriff,  the 
discovery  procedures  recommended  in  this  Chapter  should  also  apply; 
however,  the  operation  of  the  discovery  procedures  contained  in  section 
28  of  The  Family  Law  Reform  Act,  1978  should  not  be  affected. 

157.  Before  a  creditor  is  entitled  to  demand  an  oral  examination  of  the 
debtor,  he  should  be  required  to  make  use  of  a  judgment  debtor 
questionnaire. 

158.  Where  a  creditor  initiates  active  enforcement  measures  against  a 
debtor,  the  enforcement  office  should  be  required,  upon  the  instructions 
of  the  creditor: 

(1)  to  mail  to  the  debtor  a  judgment  debtor  questionnaire.  The 
questionnaire,  in  prescribed  form,  should  seek  information 
concerning  the  debtor's  employment,  income  and  assets,  and  any 
other  information  usually  obtained  on  a  judgment  debtor  examina- 
tion; or,  alternatively, 

(2)  to  serve  the  questionnaire  personally  on  the  debtor,  with  an 
enforcement  officer  administering  it  (that  is,  requiring  the  debtor  to 
complete  it)  upon  service. 

159.  Only  the  creditor  first  instructing  the  enforcement  office  to  act  should 
have  the  right  to  exercise  the  options  proposed  above.  However,  where 
the  questionnaire  has  been  mailed  to  the  debtor,  but  is  not  returned 
within  fifteen  days,  all  creditors  who  have  filed  writs  of  enforcement 
should  be  entitled  at  any  time  to  request  the  enforcement  office  either  to 
serve  and  administer  the  questionnaire  personally  on  the  debtor,  or  to 
serve  on  the  debtor  an  appointment  either  to  attend  at  the  enforcement 
office  for  the  purpose  of  completing  the  questionnaire  or  to  attend  for  an 
oral  examination.  Where  there  are  two  or  more  creditors  exercising  the 
above  options,  and  where  the  enforcement  office  has  received  requests 
for  more  than  one  of  the  proposed  alternatives,  the  office  should  be 
required  to  serve  on  the  debtor  an  appointment  to  attend  an  oral 
examination. 
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160.  Where  the  enforcement  office  has  made  more  than  one  unsuccessful 
attempt  to  serve  and  administer  a  questionnaire  personally,  the  creditor 
should  be  entitled  to  instruct  the  sheriff  to  mail  to  the  debtor,  and  post  in 
a  conspicuous  spot  at  his  last  known  residence  or  place  of  business, 
either  a  notice  of  appointment  for  an  oral  examination  or  a  notice  of 
appointment  to  attend  at  the  enforcement  office  for  the  purpose  of 
completing  the  questionnaire  (see,  also,  Recommendation  168). 

161.  If,  upon  the  return  of  the  mailed  questionnaire  or  upon  its  completion 
before  a  sheriff's  officer  personally  serving  it,  any  creditor  is  of  the  view 
that  the  questionnaire  is  incomplete,  inaccurate  or  insufficiently  or 
fraudulently  answered,  then,  in  addition  to  any  right  the  creditor  might 
have  to  apply  for  a  contempt  order  against  the  debtor  (see  Recommen- 
dation 168),  the  creditor  should  be  entitled  either  to  request  the  sheriff 
to  serve  and  administer  the  questionnaire  personally  (that  is,  where  it 
has  initially  been  mailed  and  unsatisfactorily  completed),  or  to  request 
the  sheriff  to  serve  on  the  debtor  an  appointment  to  attend  an  oral 
examination.  Where  the  questionnaire  has  initially  been  mailed  and  the 
creditors  have  been  given  the  option  proposed  above,  and  where  requests 
are  made  for  both  procedures,  the  sheriff  should  be  required  to  serve  on 
the  debtor  an  appointment  to  attend  for  an  oral  examination. 

162.  Subject  to  the  exception  proposed  below,  no  additional  obligations 
respecting  questionnaires  or  examinations  should  be  imposed  on  the 
debtor  for  a  period  of  six  months  from  the  date  of  the  completion  of  the 
last  questionnaire  or  the  conduct  of  the  last  oral  examination,  as  the  case 
may  be. 

163.  The  sheriff  or  any  creditor  should  be  entitled  to  apply  to  the  county  or 
district  court  for  leave  to  have  a  further  oral  questionnaire  completed,  or 
to  conduct  a  further  examination,  prior  to  the  expiry  of  the  recom- 
mended six  month  period.  The  applicant  should  be  required  to  show  that 
reasonable  cause  exists  for  further  discovery,  such  as  a  material  change 
in  the  debtor's  financial  circumstances,  or  the  existence  of  material  and 
relevant  information  available  at  the  time  of  the  completion  of  the 
questionnaire  or  the  conduct  of  the  examination  but  for  some  good 
reason  not  elicited  at  that  time. 

164.  Upon  the  expiry  of  the  recommended  six  month  period,  the  same  rules 
and  procedures  as  proposed  in  the  preceding  recommendations  should 
be  applicable. 

165.  The  sheriff  should  be  responsible  for  the  conduct  of  all  oral  examina- 
tions, whether  of  the  debtor  or  of  a  third  party.  However,  the  sheriff 
should  give  sufficient  notice  of  the  examination  to  all  creditors  and  the 
creditors  should  have  the  right  to  cross-examine  the  debtor  or  the  third 
party  at  the  close  of  the  sheriff's  examination. 

166.  A  transcript  should  be  made  of  any  oral  examination.  Transcripts  and 
completed  questionnaires  should  be  filed  in  the  enforcement  office.  This 
material  should  be  sent  automatically  only  to  the  initiating  creditor. 
Other  creditors  should  be  entitled  to  inspect  the  transcript  or  the 
questionnaire  at  the  enforcement  office,  or  they  may  request  a  copy  to  be 
mailed  to  them  at  their  expense. 
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167.  Uniform  rules  concerning  contempt  proceedings  against  debtors  should 
govern  all  discovery  procedures  in  respect  of  the  enforcement  of  money 
judgments  from  all  courts,  except  discovery  procedures  under  section  28 
of  The  Family  Law  Reform  Act,  1978. 

168.  (1)    Where  a  debtor  ignores  the  demand  to  attend  at  the  enforcement 

office  for  an  oral  examination  or  to  complete  a  questionnaire,  or 
where,  having  attended  for  either  of  these  purposes,  a  debtor 
refuses  to  respond  satisfactorily,  the  creditor  should  be  entitled  to 
apply  to  the  court  for  a  contempt  order  against  him. 

(2)  The  debtor  should  be  served  with  a  notice  of  the  contempt 
proceedings  and  should  be  required  to  attend  a  hearing  to  explain 
his  neglect  or  refusal  and  to  show  cause  why  a  contempt  order 
should  not  issue.  Should  the  court  conclude  that  the  debtor's 
neglect  or  refusal  to  comply  with  the  discovery  requirements  has 
been  wilful  and  without  satisfactory  justification,  the  court  should 
be  required  to  make  the  contempt  order  and  to  order  the  debtor's 
imprisonment  for  a  term  of  not  more  than  twelve  months. 

169.  There  should  be  no  substantial  change  in  the  law  respecting  the 
examination  of  third  parties,  that  is,  strangers  to  the  judgment  that  is 
being  enforced,  although  the  sheriff  should  conduct  such  examinations. 

170.  In  conducting  third  party  examinations,  the  sheriff  should  apply 
uniform,  comprehensive  rules,  akin  to  the  existing  provisions  in  the 
Supreme  Court  of  Ontario  Rules  of  Practice,  as  amended  in  accordance 
with  our  recommendations.  Moreover,  these  rules  should  include  Rules 
592  and  595  of  the  Rules  of  Practice,  insofar  as  they  deal  with  the 
consequences  of  a  third  party's  failure  to  comply  with  discovery 
requirements. 

171.  Rules  589  and  590  of  the  Supreme  Court  of  Ontario  Rules  of  Practice, 
which  refer  to  property  of  the  debtor  "exigible  under  execution",  should 
be  broadened  in  scope  to  refer  to  any  property  subject  to  enforcement  by 
any  means. 

172.  A  notice  should  be  sent  to  the  debtor  where  there  is  to  be  a  third  party 
examination. 

173.  The  sheriff  should  not  be  responsible  for  the  conduct  of  public  register 
searches  when  enforcing  money  judgments  obtained  in  any  court. 


CONCLUSION 


We  began  Part  I  of  our  Report  on  the  Enforcement  of  Judgment  Debts 
and  Related  Matters  by  noting  that  under  the  existing  enforcement  regime 
three  separate  and  distinct  structures  have  been  established  for  enforcing 
judgments  in  Ontario:  one  for  the  Supreme  Court  and  county  and  district 
courts;  another  for  the  small  claims  courts;  and,  more  recently,  a  third  for  the 
provincial  courts  (family  division)  and  the  Unified  Family  Court.  It  is  hardly 
surprising  that  this  amalgam  of  disparate  and  virtually  independent  elements 
lacks  coherence  as  a  single  integrated  system.  The  fundamental  problems  to 
which  much  of  this  Part  of  our  Report  was  addressed  are  structural  and 
organizational;  they  are  systemic  problems  that  we  believe  require  systemic 
solutions. 

As  part  of  our  attempt  to  deal  with  these  problems,  in  Chapter  3  we 
proposed  the  establishment  of  a  coordinated  and  integrated  enforcement 
regime  for  Ontario  —  that  is,  a  single  enforcement  system  in  which  a 
reorganized  sheriffs  office  would  employ  generally  uniform  rules  for  the 
enforcement  of  judgments  obtained  in  all  courts.  In  addition,  in  Chapter  4,  we 
considered  the  means  by  which  creditors  could  discover  the  nature  and 
whereabouts  of  their  debtors'  assets,  a  prerequisite  to  successful  enforcement. 
Having  regard  to  our  view  that  the  unity  of  the  enforcement  system  that  we 
propose  in  our  Report  would  and  should  be  fostered  and  maintained  by  the 
new  county  enforcement  office  supervised  by  the  sheriff,  we  recommended  in 
Chapter  4  that  the  conduct  of  discovery  proceedings  generally  should  come 
within  the  jurisdiction  of  the  sheriff,  rather  than  the  creditors.  The 
centralization  of  control  over  discovery  procedures  would  further  promote  and 
augment  the  integration  and  coordination  that  we  believe  is  essential  in  the 
proposed  new  enforcement  system;  in  addition,  it  would  minimize  unnecessary 
harassment  of  judgment  debtors. 

Finally,  in  addition  to  our  examination  of  the  enforcement  system  from  a 
basically  macroscopic,  organizational  perspective,  we  considered,  in  Chapter 
2,  methods  by  which  a  debtor  could  avoid  the  initiation  or  continuation  of 
traditional  enforcement  measures  against  him.  In  this  context,  we  discussed 
the  proposed  federal  orderly  payment  of  debts  scheme  for  consumer  debtors, 
contained  in  Part  III  of  the  new  bankruptcy  Bill,  Bill  C-12;  we  also  discussed 
the  entitlement  of  a  debtor  to  an  instalment  order  in  Ontario.  We  are  of  the 
view  that  these  means  of  avoiding  traditional  enforcement  should  be 
encouraged,  for  they  involve  the  regular,  periodic  payment  of  debts  without 
the  disruption,  costs  and  inevitable  waste  attendant  upon  the  imposition  of 
traditional  enforcement  measures;  moreover,  they  may  serve  to  bolster  the 
self-respect  and  future  credit-worthiness  of  debtors  who  wish  to  pay  their 
debts,  but  who  are  able  to  do  so  only  on  the  basis  of  some  reasonable  and 
equitable  accommodation  with  their  creditors. 

The  Commission  is  of  the  view  that  the  proposals  recommended  in  this 
Part  would  result  in  the  degree  of  integration  and  coordination  essential  to 
help  turn  the  components  of  a  fragmented  enforcement  regime  into  a  unified 
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system  for  the  payment  of  debts,  either  on  a  periodic  basis  sanctioned  by  the 
court,  or  by  means  of  traditional  enforcement  measures.  But  even  the 
coordination  and  integration  of  virtually  all  enforcement  measures,  from  all 
courts,  in  a  single,  unified  system,  would  be  insufficient  to  remedy  every  ill  to 
which  the  present  regime  is  subject.  In  the  context  of  traditional  enforcement, 
many  of  the  problems  relate  to  the  enforcement  measures  themselves.  The 
existence  of  outmoded,  inconsistent,  and  ambiguous  statutory  and  regulatory 
provisions,  the  significant  gaps  in  the  present  law  and  practice,  and  the  lack  of 
uniform  provisions  governing  enforcement  in  the  various  courts,  impede  full 
rationalization  of  the  system.  We  shall  consider  these  matters  in  future  Parts 
of  our  Report  on  the  Enforcement  of  Judgment  Debts  and  Related  Matters. 

We  wish  to  thank  all  those  who  have  assisted  in  the  preparation  of  this 
Part  of  our  Report.  In  particular,  we  wish  to  express  our  appreciation  to  Mr. 
David  E.  Baird,  Q.C.,  our  Research  Consultant,  who  has  given  generously  of 
his  time  and  expertise,  and  to  Mr.  M.A.  Springman,  a  Legal  Research  Officer, 
for  his  scholarship  and  devoted  attention.  We  are  grateful,  also,  to  Ms.  M. 
Patricia  Richardson,  Counsel  to  the  Commission,  and  to  Mr.  Eric  Gertner,  a 
Legal  Research  Officer,  for  their  valuable  contributions. 

All  of  which  is  respectfully  submitted, 

Derek  Mendes  da  Costa, 
Chairman. 


George  A.  Gale, 
Vice  Chairman. 


Richard  A.  Bell, 
Commissioner. 
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James  C.  McRuer, 
Commissioner. 


William  R.  Poole, 
Commissioner. 


Barry  A.  Percival, 
Commissioner. 


February  20,  1981 


APPENDIX 

Part  III  ("Arrangements  for  the  Consumer  Debtor") 
of  the  Proposed  Bankruptcy  Act,  Bill  C-12  (First 
Session,  Thirty-second  Parliament,  29  Eliz.  II,  1980) 


PART  III 

ARRANGEMENTS  FOR  THE 
CONSUMER  DEBTOR 

Interpretation 
Definitions  63.  in  this  Part, 

"date  of  the      "date  of  the  proposed  arrangement"  means 

arrangement"        tne  date  inscribed  as  the  date  of  filing 

pursuant  to  subsection  68(1); 

"debtor"  "debtor"  means  a  consumer  debtor. 

Filing  of  Proposed  Arrangements 


who  may  file  a  64.  (j)  Subject  to  subsection  (2),  any 
arrangement  debtor  may  file  a  proposed  arrangement  in 
respect  of  himself,  whereby  he  undertakes  to 
pay  a  stated  portion  of  the  claims  that  are 
admissible  under  this  Part  or  to  pay  them  in 
full. 

,dem  (2)  A  debtor  who  is  a  bankrupt  may  file  a 

proposed  arrangement  in  respect  of  himself 

(a)  if  he  did  not  become  a  bankrupt  as  a 
result  of  an  annulment  of  an  arrangement 
under  this  Part  or  Part  IV;  or 

(b)  if  the  first  meeting  of  creditors  under 
Part  V  has  not  been  held. 

Proceedings  for      55.  ( \ )  Every  debtor  who  intends  to  file  a 
arrangement      proposed  arrangement  in  respect  of  himself 
shall 

(a)  file  a  request  in  prescribed  form  with 
the  administrator  in  the  locality  of  the 
debtor; 

(b)  give  all  the  information  necessary  to 
prepare  the  proposed  arrangement  to  the 
administrator;  and 

(c)  give  all  assistance  in  his  power  to  the 
administrator  in  the  preparation  of  the 
proposed  arrangement. 
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Proposed 
arrangement  in 
respect  of 
husband  and 
wife 


(2)  Where  individuals  are  married  to  one 
another  and  both  of  them  request  the 
administrator  to  prepare  a  proposed  arrange- 
ment in  respect  of  them  as  if  they  were  one 
debtor,  the  administrator  may  do  so. 


Notice  of 
intention 


66.  ( 1 )  Before  a  debtor  who  is  not  a  bank- 
rupt files  a  request  pursuant  to  paragraph 
65(1  )(fl),  he  may  file  a  notice  of  intention  in 
prescribed  form  with  the  administrator  in  the 
locality  of  the  debtor  stating  therein  his 
intention  to  file  a  request. 


Stay  of 
proceedings 


(2)  Where  a  notice  of  intention  is  filed 
pursuant  to  subsection  (1),  subsection  71(1) 
applies  for  ten  days  from  the  date  of  filing 
the  notice  as  if  a  proposed  arrangement  had 
been  filed. 


Limitation 


Duties  of 
debtor 


(3)  Subsection  (2)  does  not  apply  where  a 
notice  of  intention  is  filed  within  six  months 
of  the  filing  of  any  preceding  notice  of 
intention. 

Duties  of  Debtor 

67.  Without  restricting  the  generality  of 
subsection  65(1),  every  debtor  who  files  a 
request  pursuant  to  paragraph  65(1  )(a)  shall 

(a)  disclose  to  the  administrator  such 
information  as  is  necessary  for  the 
administrator  to  take  into  consideration 
the  matters  set  out  in  section  69; 

(b)  disclose  to  the  administrator  the  prop- 
erty of  the  debtor  and  any  property  that  he 
holds  in  trust,  the  particulars  of  his  debts, 
the  names  and  addresses  of  his  creditors, 
the  security  interest,  if  any,  held  by  each 
of  them  and  such  other  information  as 
may  be  required  by  the  administrator; 

(c)  disclose  to  the  administrator  any  prop- 
erty transferred  by  the  debtor,  other  than 
by  way  of  gift,  within  one  year  preceding 
the  filing  of  the  request  and  how  and  to 
whom  and  for  what  consideration  any  part 
thereof  was  transferred,  except  property 
that  was  transferred  in  the  ordinary  course 
of  affairs  of  the  debtor  or  used  for  reason- 
able expenses; 
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(d)  disclose  to  the  administrator  any  prop- 
erty transferred  by  the  debtor  by  way  of 
gift  within  five  years  preceding  the  filing 
of  the  request; 

(e)  where  required  by  the  administrator, 
attend  for  examination  under  oath  before 
the  administrator; 

if)  attend  any  meeting  of  creditors  and 
give  such  information  concerning  his  prop- 
erty and  affairs  as  the  creditors  may  rea- 
sonably require; 

(g)  where  required  by  the  administrator, 
examine  as  to  their  correctness  the  proofs 
of  claim  filed;  and 

(h)  keep  the  administrator  advised  of  his 
address  until  the  arrangement  is  fully  per- 
formed or  annulled. 


Administrator 
to  prepare 
proposed 
arrangement 


Administrator 
to  give  notice 


Administrator 
may  require 
advance 
payment 


Duties  of  Administrator 

68.  (1)  Where  the  administrator  is  satis- 
fied that  a  debtor  who  files  a  request  pursu- 
ant to  paragraph  65(1  )(a)  is  entitled  to  make 
an  arrangement  and  that  he  can  reasonably 
be  expected,  within  the  term  of  the  arrange- 
ment, to  earn  more  income  or  receive  more 
property  than  will  be  necessary  to  support 
him  and  his  dependants,  the  administrator 
shall  prepare  a  proposed  arrangement  on 
behalf  of  the  debtor  and,  when  the  debtor 
indicates  he  is  in  agreement  with  the  pro- 
posed arrangement,  inscribe  on  the  proposed 
arrangement  a  date  of  filing. 

(2)  Where  a  debtor  fails  to  comply  with 
paragraphs  65(1  )(b)  and  (c)  and  61(a)  to  (d) 
or  where  the  administrator  is  of  the  opinion 
that  the  proposed  arrangement  is  not  fea- 
sible, the  administrator  shall  include  with  the 
documents  sent  pursuant  to  section  72  a 
notice  in  writing  to  the  creditors  of  such 
non-compliance  or  of  his  opinion  that  the 
proposed  arrangement  is  not  feasible. 

(3)  Where  the  administrator  is  satisfied 
that  a  proposed  arrangement  should  be  pre- 
pared on  behalf  of  a  debtor,  the  administra- 
tor may  require  the  debtor  to  start  making 
payments  and  the  payments  so  made  shall,  if 
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Proposed 
arrangement 


Contents  of 

proposed 

arrangement 


an  arrangement  is  made,  be  applied  in 
accordance  with  the  terms  thereof  and,  if  an 
arrangement  is  not  made,  in  accordance  with 
subsection  93(3). 

69.  Where  the  administrator  prepares  a 
proposed  arrangement,  he  shall  take  into 
consideration 

(a)  the  circumstances  and  family  respon- 
sibility of  the  debtor;  and 

(b)  the  property  and  expected  future  earn- 
ings and  property  of  the  debtor. 

Contents  of  Proposed  Arrangement 

70.  A  proposed  arrangement 

(a)  shall  be  in  prescribed  form  and  set  out 
sufficient  information  concerning  the 
property,  income,  debts  and  expenses  of 
the  debtor  and  such  other  material  infor- 
mation with  respect  to  the  debtor  as  may 
be  required  to  enable  the  creditors  to  make 
a  reasoned  decision  in  respect  of  the  pro- 
posed arrangement; 

(b)  shall  state  the  time  and  the  amounts 
to  be  paid  to  the  administrator  by  the 
debtor  and 

(i)  the  portion  of  the  debts  that  the 
debtor  proposes  to  pay,  or 

(ii)  the  total  amount  that  the  debtor  is 
to  pay  irrespective  of  the  amount  of 
claims  filed  together  with  a  statement 
that,  on  the  basis  of  the  claims  known  at 
the  time  of  preparing  the  proposed 
arrangement,  the  creditors  should 
receive  a  stated  amount  or  a  stated  por- 
tion of  their  claims; 

(c)  may  provide  for  the  payment  of  claims 
for  less  than  a  specified  amount  in  advance 
of  the  payment  of  other  claims;  and 

(d)  may  include  any  other  provision  not 
inconsistent  with  this  Part. 


Stay  of 
proceedings 


Stay  of  Proceedings 

71.  (1)  Subject  to  subsections  (2)  and  (5), 
no  creditor  who  would  have  an  admissible 
claim  pursuant  to  section  76  if  an  arrange- 
ment were  made  may,  from  the  date  of  the 
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proposed  arrangement,  exercise  a  remedy 
against  the  debtor  or  his  property  or  institute 
or  continue  a  proceeding  for  the  recovery  of 
a  debt  from  the  debtor  until 

(a)  the  proposed  arrangement  is  with- 
drawn or  rejected;  or 

(b)  the  court,  on  application,  so  allows,  in 
which  case  the  remedy  may  be  exercised 
or  the  proceeding  may  be  instituted  or 
continued  subject  to  such  terms  and  condi- 
tions as  the  court  may  impose. 

Exceptions  (2)   Subsection   (1)   does   not   operate   to 

prevent  a  creditor  from  exercising  a  remedy 
against  a  debtor  or  his  property  or  from 
instituting  or  continuing  a  proceeding  with 
respect  to  any  of  the  following: 

(a)  any  right  the  creditor  may  have  as  a 
secured  creditor  to  realize  or  otherwise 
deal  with  the  property  subject  to  the  secu- 
rity interest  of  such  creditor  where  such 
security  interest  is  in  property  that  is  per- 
ishable or  likely  to  depreciate  rapidly  in 
value; 

(b)  any  acts  that  are  required  by  law  to  be 
performed  to  render  a  transfer  effective 
against  third  parties,  to  prevent  a  security 
interest  from  being  terminated,  or  to 
permit  perfection  of  a  security  interest  or 
other  right  by  legal  action,  registration  or 
otherwise; 

(c)  any  right  the  creditor  may  have  as  a 
secured  creditor  to  collect,  take  possession 
of,  or  take  conservatory  measures  with 
respect  to,  any  property  subject  to  his 
security  interest; 

(d)  if  a  debtor  carries  on  business,  any 
right  in  addition  to  the  rights  set  out  in 
paragraphs  (a)  to  (c)  and  (e)  the  creditor 
may  have  as  a  secured  creditor  to  realize 
or  otherwise  deal  with  the  property  subject 
to  his  security  interest  but  only  to  the 
extent  that  the  secured  creditor  realizes  or 
otherwise  deals  with  such  property  in  a 
manner  consistent  with  the  continued 
operation  of  the  business  by  the  debtor  or 
the  secured  creditor;  and 

(e)  any  acts  that  are  required  to  permit 
the  completion  or  closing  of  any  contractu- 
al obligation  made  in  good  faith  and  with- 
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out  knowledge  of  the  filing  of  a  notice  of 
intention  or  a  proposed  arrangement  if,  on 
receipt  of  knowledge  of  such  filing,  the 
creditor  notifies  the  administrator  of  the 
contractual  obligation  and  gives  him  full 
particulars  thereof. 

Duties  of  (3)  A  secured  creditor  who  exercises  any 

secure  ere  nor  rjgjlt  ^e  may  ^ave  t0  realize  or  otherwise 

deal  with  the  property  of  a  debtor  that  is 
subject  to  a  security  interest  shall 

(a)  act  honestly  and  in  good  faith; 

(b)  realize  or  otherwise  deal  with  the 
property  in  a  timely  and  commercially 
reasonable  manner;  and 

(c)  forthwith  report  to  the  administrator 
the  conservatory  measures  taken,  the 
method  and  results  of  any  realization  and 
any  other  dealings  in  respect  of  the 
property. 

Responsibilities      (4)  a  secured  creditor  who  exercises  any 
creditors  right  he  may  have  to  realize  or  otherwise 

deal  with  the  property  of  a  debtor  that  is 

subject  to  a  security  interest 

(a)  shall,  if  the  proceeds  exceed  the 
amount  of  debt,  forthwith  forward  the 
excess  to  the  administrator;  and 

(b)  is  liable  to  the  debtor  for  any  damages 
that  the  debtor  suffers  if  the  secured  credi- 
tor fails  to  act  in  accordance  with  subsec- 
tion (3). 

Limitation  (5)  Subsection  (1)  does  not  apply  where  a 

debtor  files  a  proposed  arrangement  in 
respect  of  himself  within  six  months  of  the 
date  of  the  filing  of  any  preceding  proposed 
arrangement. 

Limits  on  (6)  Notwithstanding  any  other  Act  of  Par- 

during™  ng  tS  liament  or  of  the  legislature  of  a  province  or 
arrangement  any  agreement  governing  the  rights  of  a 
creditor  or  a  class  of  creditors,  no  person 
may  realize  or  otherwise  deal  with  property 
of  a  debtor,  terminate  a  lease  or  other  agree- 
ment, or  claim  any  accelerated  payment 
under  a  lease  or  other  agreement  by  reason 
only  of  the  insolvency  of  the  debtor  or  by 
reason  of  any  proceeding  taken  under  this 
Act  where 
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(a)  a  notice  of  intention  referred  to  in 
subsection  66(1)  is  filed; 

(b)  a  proposed  arrangement  is  filed;  or 

(c)  an  arrangement  has  been  made  under 
this  Part  in  respect  of  the  debtor  and  the 
debtor  is  not  in  default  thereunder. 

Documents  to  be  Sent 

Documents  to        72.  The   administrator   shall,   within   five 
creditors0         days  a^ter  tne  date  °f  tne  proposed  arrange- 
ment, send  to  every  known  creditor  of  the 
debtor 

(a)  a  copy  of  the  proposed  arrangement; 

(b)  a  proof  of  claim  in  prescribed  form; 
and 

(c)  a  notice,  in  prescribed  form,  stating 
that  no  meeting  of  creditors  will  be  called 
unless  creditors  having  more  than  fifty  per 
cent  in  value  of  the  claims  admissible  pur- 
suant to  section  76  request  the  administra- 
tor to  call  a  meeting  of  creditors  by  send- 
ing to  him,  within  twenty-five  days  of  the 
date  of  the  proposed  arrangement, 

(i)  a  notice,  in  writing,  requesting  the 
administrator  to  call  a  meeting  of  credi- 
tors, and 

(ii)  completed  proofs  of  claim  in  pre- 
scribed form. 


Calling  of 
meeting 


Notice  to  be 
sent  to  creditor 


Meetings  of  Creditors 

73.  (1)  Where  creditors  having  more  than 
fifty  per  cent  in  value  of  the  claims  admis- 
sible pursuant  to  section  76  request  the 
administrator  to  call  a  meeting  of  creditors, 
the  administrator  shall  call  a  meeting  of  the 
creditors  of  the  debtor  to  be  held  not  later 
than  forty-five  days  from  the  date  of  the 
proposed  arrangement. 

(2)  The  administrator  shall,  at  least  ten 
clear  days  prior  to  the  date  of  the  meeting 
called  pursuant  to  subsection  (1),  send  to 
every  creditor  a  notice  containing 

(a)  the    date,    time    and    place    of    the 
meeting; 

(b)  a  proxy  in  prescribed  form;  and 

(c)  such    other    information    as    may    be 
prescribed. 
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Place  of 
meeting 


Quorum 


(3)  Meetings  of  creditors  shall  be  held  at 
the  office  of  the  administrator  or  at  such 
other  place  as  the  administrator  may 
designate. 

(4)  One  creditor  entitled  to  vote  consti- 
tutes a  quorum  for  a  meeting  of  creditors. 


withdrawal  of       (5)  a  debtor  may  withdraw  a  proposed 
arrangement      arrangement  at  any  time  prior  to  the  accept- 
ance or  deemed  acceptance  of  the  proposed 
arrangement. 


If  no  quorum 
proposed 
arrangement 
accepted 


(6)  Where,  one-half  hour  after  the  time 
appointed  for  a  meeting  of  creditors  under 
this  section,  a  quorum  is  not  present,  the 
proposed  arrangement  is  deemed  to  have 
been  accepted  by  the  creditors. 


In  case  of 
quorum 


Amendments 
require 
agreement  of 
debtor  and 
administrator 


Proposed 

arrangement 

deemed 

accepted  if  no 

meeting 

requested 


(7)  Subject  to  subsection  (8),  at  a  meeting 
of  creditors  under  this  section,  the  creditors 
may,  by  resolution,  accept  the  proposed 
arrangement  as  filed  or  reject  or  amend  the 
proposed  arrangement  but  the  proposed 
arrangement  is  deemed  to  be  accepted  as 
filed  unless  it  is  rejected  or  amended  by  a 
resolution  carried  by  the  majority  of  votes  of 
the  creditors  entitled  to  vote,  whether  or  not 
they  are  present  or  represented  at  the 
meeting. 

(8)  Where  the  creditors  resolve  to  amend  a 
proposed  arrangement,  the  proposed 
arrangement  is  deemed  to  be  rejected  unless 
the  administrator  and  the  debtor  concur  in 
the  amendment. 

(9)  Where  the  administrator  is  not 
requested  to  call  a  meeting  of  creditors  pur- 
suant to  subsection  (1),  the  proposed 
arrangement  is  deemed  to  be  accepted  by  the 
creditors. 


Creditors  to  be 
notified  of 
status  of 
proposed 
arrangement 


(10)  Where,  pursuant  to  this  section,  a 
proposed  arrangement  is  withdrawn,  reject- 
ed, deemed  to  be  rejected  or  amended  the 
administrator  shall  forthwith  send  to  every 
known  creditor  a  notice  in  the  prescribed 
form. 
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Arrangement 
under  this  Part 


(11)  A  proposed  arrangement  that  is 
accepted  or  deemed  to  be  accepted  by  the 
creditors  is  an  arrangement  under  this  Part. 


Creditors 
entitled  to  vote 


Chairman  at  74.  ( 1 )  At  every  meeting  of  creditors  the 

meeting  administrator  or  his  nominee  shall   be  the 

chairman  of  the  meeting. 

(2)   A   creditor   is   entitled   to  vote  at   a 
meeting  of  creditors  where 

(a)  he  files  a  proof  of  claim  with  the 
administrator  prior  to  the  time  fixed  for 
the  meeting; 

(b)  the  claim  is  liquidated  and  not  liti- 
gious; and 

(c)  the  chairman  does  not  disallow  the 
claim  for  the  purpose  of  voting  thereat. 

chairman  may       (3)  The  chairman  of  a  meeting  of  creditors 
isa  owe  aim    ma^  disallow,  in  whole  or  in  part,  a  claim  for 
the  purpose  of  voting  at  the  meeting. 


Calculation  of 
votes 


Decision  of  (4)  Where  the  chairman  of  a  meeting  of 

be^ppealed^    creditors  disallows  a  claim,  in  whole  or  in 

part,  for  the  purpose  of  voting  at  a  meeting 

of  creditors,  his  decision  may,  on  application, 

be  appealed  to  the  court. 

(5)  The  votes  of  the  creditors  shall  be 
calculated  by  counting  one  vote  for  each 
dollar  of  every  claim  that  is  not  disallowed. 

Creditors  (6)  The  creditors  who  are  entitled  to  vote 

onc'cTass0  e     at  a  meeting  of  creditors  called  under  this 

Part  are  deemed,  for  the  purpose  of  voting, 

to  be  one  class. 

Votin8  (7)  A  creditor  may  vote  at  a  meeting  of 

creditors   in   person,   by   proxy   or   by   mail 
ballot. 


Form  of 
instrument 


Idem 


75.  (1)  Subject  to  subsection  (2),  an 
instrument  of  proxy  and  a  mail  ballot  shall 
be  in  prescribed  form. 

(2)  An  instrument  of  proxy  or  a  mail 
ballot  is  not  invalid  merely  because  it  is  in 
the  form  of  a  letter  or  matter  transmitted  by 
any  form  or  mode  of  telecommunication. 
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Filing  of 
instrument 


Corporation 
voting 


(3)  A  proxyholder  is  not  entitled  to  vote 
unless  the  instrument  of  proxy  appointing 
him  is  filed  with  the  administrator  before  the 
commencement  of  the  meeting  at  which  it  is 
intended  to  be  used. 

(4)  A  corporation  may  vote  by  an  author- 
ized representative  at  a  meeting  of  creditors 
without  the  filing  of  a  proxy. 


Administrator        (5)  The  administrator  may  be  appointed 

appointed  proxy  proxy  for  a  creditor  and,  where  he  is  so 

appointed,  shall,  at  a  meeting  of  creditors, 

vote  on  the  proposed  arrangement  as  directed 

in  the  instrument  of  proxy  appointing  him. 


Attendance  at 
meeting 


Validity  of 
proceedings 


(6)  A  person  who  solicits  a  proxy  and  is 
appointed  proxyholder  shall  attend  in  person 
or  cause  an  alternate  proxyholder  to  attend 
the  meeting  in  respect  of  which  the  proxy  is 
given  and  shall  comply  with  any  direction  of 
the  creditor  who  appointed  him. 

(7)  Unless  the  court,  on  application,  other- 
wise orders,  the  proceedings  had  and  the 
resolutions  passed  at  a  meeting  of  creditors 
are  valid  notwithstanding  the  failure  of  a 
creditor  to  receive  notice  of  the  meeting. 


Admissible 
claims 


General 

76.  Subject  to  sections  77,  78  and  79,  a 
claim  is  admissible  in  an  arrangement  made 
under  this  Part  for  any  debt 

(a)  to  which  the  debtor  is  subject  at  the 
date  of  the  proposed  arrangement;  and 

(b)  where  the  debtor  is  a  bankrupt,  from 
which  he  has  been  released  by  the  effect  of 
the  bankruptcy  order. 


Secured  claims       77.  (j)  Subject  to  subsection  (2),  no  claim 

on  real  property  1      .     .,  ,  ,  , 

is  admissible  under  an  arrangement  made 
under  this  Part  where  the  claim  is  secured  by 
real  property. 


Admissible 
claim  if  no 
equity  in  real 
property 


(2)  Where  at  the  date  of  the  proposed 
arrangement  the  value  of  the  real  property  of 
the  debtor  subject  to  a  security  interest  is  less 
than  the  total  amount  owing  under  the  secu- 
rity  interest   in   the   property,   the  secured 
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creditor  has  an  admissible  claim  for  any 
difference  between  the  amount  owing  under 
his  security  interest  in  the  property  and  the 
amount  he  would  receive  if  the  real  property 
were  sold  for  an  amount  equal  to  the  value  of 
the  real  property. 

(3)  For  the  purposes  of  subsection  (2),  the 
administrator  may,  by  serving  the  prescribed 
notice,  require  a  secured  creditor  to  appraise 
the  value  of  the  real  property  of  the  debtor  in 
which  he  has  a  security  interest  and  to  file 
such  appraisal  with  the  administrator. 

Any  interested       (4)  The  debtor,  any  secured  creditor  and 
appraisal^  '  *  anv  other  interested  person  may  file  with  the 

administrator  an  appraisal  of  the  value  of  the 

real  property  of  the  debtor. 


Secured 
creditor  to 
appraise  real 
property 


Administrator 
to  set  value  of 
real  property 


(5)  Where  an  appraisal  of  the  value  of  the 
real  property  of  the  debtor  subject  to  a  secu- 
rity interest  is  filed  with  the  administrator 
pursuant  to  this  section,  he  shall  forthwith 
set  the  value  of  such  property  having  regard 
to  any  appraisal  filed  with  him  and  send 
notice  of  the  valuation  to  the  secured  creditor 
and  the  debtor. 

Amount  of  (6)  Where  a  secured  creditor  does  not  file 

seeded  creditor  an  appraisal  of  the  real  property  within 
thirty  days  of  the  service  on  him  of  the  notice 
referred  to  in  subsection  (3),  the  secured 
creditor  has  an  admissible  claim  for  an 
amount  equal  to  the  difference  between  the 
amount  owing  under  his  security  interest  in 
the  property  and  the  amount  he  would 
receive  if  the  real  property  were  sold  for  an 
amount  equal  to  the  value  of  the  real  prop- 
erty set  by  the  administrator  under  subsec- 
tion (5). 


Secured  debts 
on  personal 
property 


78.  (1)  No  claim  is  admissible  under  an 
arrangement  made  under  this  Part  where  the 
claim  is  secured  by  personal  property  if 

(a)  less  than  two-thirds  of  the  amount  of 
the  original  contractual  obligation  has 
been  paid;  and 

(b)  the  creditor,  by  giving  the  prescribed 
notice  within  twenty-five  days  of  the  date 
of  the  proposed  arrangement,  elects  not  to 
participate  in  the  arrangement  and  to  rely 


Right  of 
secured  creditor 
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on  any  right  he  may  have  to  realize  or 
otherwise  deal  with  the  property. 

(2)  Notwithstanding  subsection  (1),  where 
less  than  two-thirds  of  a  contractual  obliga- 
tion referred  to  in  paragraph  (a)  of  that 
subsection  has  been  paid,  a  claim  for  the 
amount  owing  is  admissible  under  an 
arrangement  made  under  this  Part  if,  within 
the  six  months  preceding  the  date  of  the 
proposed  arrangement,  the  debtor  entered 
into  a  contract  with  the  creditor  whereby  a 
former  claim  of  the  creditor  was  extin- 
guished and 

(a)  the  amount  outstanding  on  such 
former  claim  at  the  date  of  the  contract 
was  included  as  all  or  part  of  the  amount 
payable  to  the  creditor  under  such  con- 
tract; or 

(b)  the  personal  property  given  to  secure 
the  former  claim  forms  part  of  the  prop- 
erty that  is  subject  to  the  security  interest 
under  such  contract. 


Remedy  of  (3)  Where  pursuant  to  paragraph  (\)(b)  a 

^""secured*1    secured  creditor  elects  not  to  participate  in 
creditor  an  arrangement,  the  only  remedy  that  the 

creditor  may  exercise,  in  case  of  default  by 
the  debtor,  is  any  right  such  creditor  may 
have  to  repossess  the  personal  property  or  to 
realize  it,  unless 

(a)  the    proposed    arrangement    is    with- 
drawn or  rejected;  or 

(b)  the  arrangement  is  annulled. 


Deficiency 
claim  barred 


(4)  Where  a  secured  creditor  who  elects 
not  to  participate  in  an  arrangement  exer- 
cises any  right  to  repossess  or  to  realize  the 
personal  property  given  to  secure  his  claim 
before  the  proposed  arrangement  is  with- 
drawn or  rejected  or  the  arrangement  is 
annulled,  the  debtor  is  released  from  the 
total  amount  of  that  claim. 


No  claim  for  or 
release  of 
certain  debts 


79.  (1)  Notwithstanding  anything  in  this 
Act,  no  claim  is  admissible  for,  and  no 
debtor  who  makes  an  arrangement  is 
released  from, 

(a)  a  fine  or  penalty  imposed  by  a  court; 
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(b)  a  debt  arising  out  of  a  recognizance  or 
bail  bond;  or 

(c)  a  liability  to  pay  maintenance  and  sup- 
port in  respect  of  another  person  for  a 
period  subsequent  to  the  date  of  the  pro- 
posed arrangement. 


No  release  for 
debts  arising 
out  of  fraud 


(2)  Notwithstanding  anything  in  this  Act, 
a  claim  is  admissible  for,  but  no  debtor  who 
makes  an  arrangement  is  released  from,  any 
debt  arising  out  of  fraud  where  the  debtor 
has  been  convicted  of  such  fraud  under  the 
Criminal  Code. 


Secured  80.  ( 1 )  Where  a  claim  of  a  secured  credi- 

proo'f  of  °  ' e  tor  ls  not  admissible  under  an  arrangement 
security  interest  made  under  this  Part,  the  administrator  may, 
notwithstanding  anything  in  this  Part, 
require,  by  giving  the  prescribed  notice,  the 
secured  creditor  to  file  with  the  administra- 
tor a  proof  of  security  interest  together  with 
a  valuation  made  by  the  secured  creditor  of 
the  property  subject  to  the  security  interest. 

Exercise  of  (2)  On  application,  a  court  may  postpone 

ng  t  postpone  an^  rjght  a  secured  creditor  may  have  to 
realize  or  otherwise  deal  with  property  sub- 
ject to  a  security  interest  on  such  terms  and 
conditions  and  for  such  period  of  time  as  the 
court  thinks  fit,  if  such  postponement  does 
not  materially  adversely  affect  the  secured 
creditor. 


Claim  in  more 
than  one 
arrangement 


81.  Where  a  creditor  has  a  claim  in  more 
than  one  arrangement  in  respect  of  one  debt, 
he  may  file  a  proof  of  claim  in  one  or  more  of 
the  arrangements  and  shall  inform  the 
administrator  of  each  arrangement  that  he 
has  done  so. 


Claims  for 


82.  (1)  The  administrator  shall,  for  the 
unHqufdated"  purposes  of  this  Part,  value  any  admissible 
claims  claim  that  is  contingent  or  unliquidated. 


Notice  of 
valuation 


(2)  Where,  pursuant  to  subsection  (1),  the 
administrator  values  a  claim,  he  shall  give 
notice  of  the  valuation  to  the  creditor  who 
filed  the  proof  of  claim. 
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Proof  of  claim 


Who  may  file  a 
proof 


Proof  filed  for 
creditor 


Proof  may  be 
requested 


Where  reply 
not  received 


Exception  for 
taxing  authority 


Proof  of  Claim  and  Proof  of  Security 
Interest 

83.  (1)  A  creditor  is  not  entitled  to  receive 
a  dividend  in  respect  of  a  claim  unless 

(a)  a  proof  of  claim  in  prescribed  form  is 
filed  with  the  administrator  and  the  claim 
is  not  disallowed;  or 

(b)  a  proof  of  security  interest  in  pre- 
scribed form  is  filed  with  the  administra- 
tor. 

(2)  A  proof  of  claim  or  proof  of  security 
interest  may  be  filed  by  the  creditor,  a 
person  authorized  by  the  creditor  or  any 
other  person  who,  in  the  opinion  of  the 
administrator,  has  the  proper  knowledge  of 
the  claim  or  security  interest. 

(3)  Where  a  proof  of  claim  or  proof  of 
security  interest  is  filed  by  a  person  other 
than  the  creditor,  the  means  of  knowledge  of 
the  person  filing  the  proof  and  the  capacity 
in  which  he  is  acting  shall  be  stated  in  the 
proof. 

(4)  Subject  to  subsection  (6),  where  the 
administrator  has  knowledge  of  a  person  who 
has  a  claim  or  holds  a  security  interest  or 
who  alleges  that  he  has  a  claim  or  holds  a 
security  interest,  the  administrator  may,  by 
serving  the  prescribed  notice,  require  such 
person  to  file  a  proof  thereof. 

(5)  Where  the  administrator  serves  a 
notice  pursuant  to  subsection  (4)  and  the 
person  to  whom  the  notice  is  addressed  does 
not  file  a  proof  of  claim  or  proof  of  security 
interest,  as  the  case  may  be,  within  thirty 
days  of  the  date  of  receipt  of  the  notice,  such 
person  is  deemed  to  have  renounced  the 
claim  or  security  interest  referred  to  in  the 
notice. 

(6)  Where  the  administrator  serves  a 
notice  pursuant  to  subsection  (4)  requiring  a 
taxing  authority,  whether  federal,  provincial 
or  municipal,  to  file  a  proof  of  claim  for 
taxes,  the  taxing  authority  may  file  a  proof 
of  claim  within 

(a)  the  time  referred  to  in  subsection  (5); 
or 
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(b)  ninety  days  from  the  date  that  a 
required  return  of  information  is  filed  with 
the  taxing  authority. 


Disallowance  of  Proofs 

Examination  of      84.  (i)  The  administrator  may  require  a 
proos  creditor  to  supply  further  evidence  to  sub- 

stantiate a  proof  of  claim  or  proof  of  security 
interest. 

Disallowance  (2)  The  administrator  may  disallow,  in 
whole  or  in  part,  any  claim  other  than  a 
claim  in  respect  of  a  security  interest. 

Disallowance  of      (3)  Without  limiting  the  generality  of  sub- 

unconscionable  ,•  /^\         i  .*  .       r  i 

transactions  section  (2),  where  the  cost  of  money  bor- 
rowed by  a  debtor  is  excessive  or  the  terms  of 
a  transaction  are  harsh  or  unconscionable, 
the  administrator  may  disallow  any  claim  in 
respect  of  the  money  borrowed  to  the  extent 
that  the  loan  is  unenforceable  or  may  be 
reduced  under  any  Act  of  Parliament  or  of 
the  legislature  of  a  province  governing  harsh 
or  unconscionable  transactions. 


Notice  of  (4)  Where  the  administrator  disallows,  in 

disallowance  ,     i  •  t    •  .«  «      •    •   . 

whole  or  in  part,  any  claim,  the  administra- 
tor shall  forthwith  send  to  the  person  whose 
claim  was  disallowed  a  notice  in  prescribed 
form  setting  out  the  reasons  therefor. 

Appeal  to  court      (5)  Where  a  person  receives 

(a)  a  notice  of  valuation  under  subsections 
77(5)  and  82(2),  or 

(b)  a  notice  under  subsection  (4), 

he  may,  within  thirty  days  of  the  date  of 
receipt  of  the  notice,  apply  to  the  court  for  a 
review  of  the  decision  of  the  administrator  by 
filing  a  notice  of  appeal  with  the  court  and 
serving  a  copy  on  the  administrator  and  on 
such  application  the  court  may  confirm, 
revoke  or  modify  the  decision  of  the 
administrator. 

Amount  of  (6)  Where  a  claim  is  not  disallowed,  it  is 

claim  admitted        ,      ...     «  .      .•  , 

admitted  to  the  amount  proved. 
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Penalties 


No  costs 


(7)  In  addition  to  any  other  penalty  pro- 
vided in  this  or  any  other  Act,  the  court  on 
application  may,  in  whole  or  in  part,  disallow 
a  claim  where,  in  respect  of  such  claim,  the 
creditor 

(a)  has  knowingly  failed  to  comply  in  a 
material  way  with  the  provisions  of  this 
Part; 

(b)  has  made  a  wilful  misrepresentation  to 
the  administrator  or  to  the  court;  or 

{c)  does  not  correct  any  material  errone- 
ous representation  made  by  him  or  on  his 
behalf  to  the  administrator  or  to  the  court 
within  a  reasonable  time  after  he  acquires 
knowledge  that  such  representation  is 
erroneous. 

(8)  Costs  shall  not  be  awarded  by  a  court 
on  an  application  under  subsection  (5). 


Release  of 
debtor 


Effect  of 
arrangement 


In  case  of 

previous 

bankruptcy 


85.  Where  a  proposed  arrangement  is 
accepted  or  deemed  to  be  accepted,  the 
debtor  is  released,  to  the  extent  provided  for 
in  the  arrangement,  from  the  debts  for  which 
a  claim  is  admissible  under  section  76  and  to 
which  he  was  subject  at  the  date  of  the 
proposed  arrangement  and,  if  he  is  a  bank- 
rupt, from  the  debts  from  which  he  had  been 
released  by  the  effect  of  the  bankruptcy 
order. 

86.  (1)  An  arrangement  made  under  this 
Part  is  binding  on  the  debtor  and  every 
creditor  of  the  debtor  who  has  an  admissible 
claim  and  operates 

(a)  to  dismiss  any  petition  that  is  pending 
in  respect  of  the  debtor;  and 

(b)  where  the  debtor  is  a  bankrupt,  to 
annul  the  bankruptcy  order  and  to  revest 
in  the  debtor  all  the  property  that  vested  in 
the  trustee  by  the  effect  of  the  bankruptcy 
order  unless  the  terms  of  the  arrangement 
otherwise  provide  and  to  revive  the  debts 
of  the  debtor  that  were  discharged  by  the 
bankruptcy  order. 

(2)  Where,  pursuant  to  subsection  (1),  a 
petition  is  dismissed  or  a  bankruptcy  order  is 
annulled,  a  claim  for  costs  or  remuneration 
arising  out  of  the  bankruptcy  proceedings  is 
admissible  under  this  Part. 
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Measure  to 
rehabilitate 
debtor 


Duties  imposed 
on  debtor 


Administrator 
to  cease 
supervision 


87.  (1)  The  administrator  shall  exercise 
such  supervision  over  and  give  such  advice  to 
a  debtor  who  files  a  request  under  section  65 
as  the  administrator  thinks  may  be  helpful  to 
assist  the  debtor  to  rehabilitate  himself 
financially  and  to  carry  out  his  financial 
obligations. 

(2)  For  the  purposes  of  subsection  (1),  the 
administrator  may  direct  the  debtor  to 
attend  from  time  to  time  before  a  person 
designated  by  him 

(a)  to  prepare  a  budget  for  the  debtor  and 
his  dependants  for  the  term  set  out  in  the 
proposed  arrangement; 

(b)  to  review  any  budget  prepared  pursu- 
ant to  paragraph  (a)  and  the  operation  of 
the  arrangement;  and 

(c)  for  guidance  and  counselling. 

(3)  The  administrator  shall  cease  to  exer- 
cise supervision  over  and  to  give  advice  to  a 
debtor  pursuant  to  this  section  where 

(a)  the  request  to  prepare  a  proposed 
arrangement  is  withdrawn  or  rejected; 

(b)  the  proposed  arrangement  is  with- 
drawn or  rejected;  or 

(c)  an  arrangement  made  under  this  Part 
is  fully  performed. 


Collection  and 
distribution  by 
debtor 


(4)  The  administrator  may,  on  such  condi- 
tions as  he  thinks  fit  to  impose  on  the  debtor, 
permit  a  debtor  who  has  complied  for  at  least 
six  months  with  the  terms  of  an  arrangement 
made  under  this  Part  to  act  as  his  agent  for 
the  collection  and  distribution  of  the  moneys 
that  the  creditors  are  entitled  to  receive 
under  such  arrangement. 


Duties  of 
debtor  during 
arrangement 


88.  A  debtor  in  respect  of  whom  an 
arrangement  is  made  under  this  Part  shall, 
during  the  term  of  the  arrangement, 

{a)  disclose  to  the  administrator,  on 
request,  any  material  change  in  his  assets 
and  debts;  and 

(b)  execute  such  instruments  and  general- 
ly do  such  acts  or  things  in  relation  to  his 
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property  as  may  be  ordered  by  the  court  or 
reasonably  required  by  the  administrator. 

Rights  of  89.  Where  a  creditor  who  is  bound  by  an 

information  arrangement  requests  information  in  addi- 
tion to  the  statement  referred  to  in  para- 
graph 92(1  )(6),  the  administrator  shall 
report  to  any  such  creditor 

(a)  the  terms  of  the  arrangement;  and 

(b)  the  manner  in  which  the  debtor  is 
performing  his  obligations  under  the 
arrangement. 

Assignment  of  90.  (1)  An  assignment  of  existing  or 
no  effectageS  °  future  wages,  made  by  a  debtor  before  the 
date  of  the  proposed  arrangement  in  respect 
of  himself  is  of  no  effect  in  respect  of  wages 
that  become  receivable  after  the  date  of  the 
proposed  arrangement. 

Assignment  of       (2)  In  order  to  ensure  compliance  with  the 

debts  at  request   .  f  ,  , , 

ofadministra-    terms    of    a     proposed     arrangement     the 
tor  administrator  may,  at  any  time  after  the  date 

of  the  proposed  arrangement,  require  of,  and 
take  from,  the  debtor  an  assignment  of  any 
amount  payable  to  the  debtor,  including 
wages,  that  may  become  payable  in  the 
future,  but  no  such  assignment  can,  unless 
the  debtor  otherwise  agrees,  be  for  an 
amount  greater  than  is  due  and  payable  pur- 
suant to  the  terms  of  the  proposed  arrange- 
ment. 

Third  parties  in      (3)  An  assignment  made  pursuant  to  sub- 
protected  section  (2)  is  of  no  effect  against  a  person 
owing  the  amount  payable  until  a  notice  of 
the  assignment  is  served  on  that  person. 


when  section         (4)  This  section  ceases  to  apply  where  the 

ceases  to  apply  j  ,     ,  j  % 

proposed  arrangement  is  rejected  or  deemed 
to  be  rejected  by  the  creditors. 

Arrangement         91.  (i)   The  administrator   may   issue  a 

operates  as  .•c  •  *i_    j  r  •  r 

judgment  or      certificate  in  prescribed  form  in  respect  of  an 
writ  of  arrangement  and  he  may  cause  the  certifi- 

cate to  be  filed  in  any  place  where  a  certifi- 
cate of  judgment  or  writ  of  execution  may  be 
filed. 


execution 


Effect  of  filing       (2)  A  certificate  filed  pursuant  to  subsec- 
tion ( 1 )  shall,  subject  to  the  rights  of  secured 
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creditors  in  existence  at  the  time  of  the  filing 
of  the  certificate,  operate  as  a  certificate  of 
judgment  or  writ  of  execution  when  so  filed 
until  the  arrangement  is  fully  performed. 

Certificate  (3)  Where  an  arrangement  is  fully  per- 

arrangement      formed,  the  administrator  shall  give  a  certifi- 
fuiiy  performed  cate  in  prescribed  form  to  the  debtor. 


Distribution  of 
dividends 


No  dividend  of 
less  than  ten 
dollars 


Levy 


Levy  where 
province 
administers 
arrangement 


Levy 


92.  (1)  The  administrator  shall,  at  least 
once  every  six  months, 

(a)  distribute  rateably  among  the  credi- 
tors the  moneys  received  by  him  for  the 
purposes  of  the  arrangement  in  accordance 
with  the  terms  thereof;  and 

(b)  send  to  each  creditor  whose  claim  has 
not  been  disallowed  a  statement  indicating 
the  manner  in  which  the  debtor  is  per- 
forming his  obligations  under  the  arrange- 
ment. 

(2)  Notwithstanding  paragraph  (l)(tf),  the 
administrator  is  not  required  to  pay  a  divi- 
dend of  less  than  ten  dollars  or  such  greater 
amount  as  may  be  prescribed  except  in  the 
case  of  a  final  dividend. 

(3)  Notwithstanding  subsection  (1),  the 
administrator  shall,  out  of  the  moneys 
received  by  him  for  the  purposes  of  the 
arrangement,  pay  to  the  Receiver  General 
the  prescribed  levy,  the  expenses  of  adminis- 
tration and  such  fees  as  may  be  prescribed, 
and  such  payments  are  deemed  to  be  pay- 
ments to  the  creditors. 

(4)  Where,  pursuant  to  section  16,  an 
agreement  has  been  entered  into  with  the 
government  of  a  province,  the  government  of 
the  province  may  retain  such  part  of  the 
prescribed  levy  as  has  been  agreed  to  in  the 
agreement  and  the  administrator  shall  for- 
ward any  remaining  part  to  the  Receiver 
General. 

(5)  Notwithstanding  subsections  (1)  and 
(3),  where  the  administrator  is  not  employed 
in  the  Public  Service,  he  may,  out  of  the 
moneys  received  by  him  for  the  purposes  of 
the  arrangement,  retain  such  fees  as  may  be 
prescribed,  and  such  fees  are  deemed  to  be 
payments  to  the  creditors. 
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Disputed  claims  (6)  Notwithstanding  paragraph  (l)(a), 
where  the  validity  of  a  claim  has  not  been 
determined,  the  administrator  shall  retain 
sufficient  moneys  to  provide  for  payment  of 
the  dividend  that  the  creditor  would  be  en- 
titled to  receive  if  the  claim  were  admitted. 


Right  of 
creditor  who 
does  not  prove 
claim  before 
dividend 
declared 


(7)  A  creditor  who  does  not  file  a  proof  of 
claim  before  the  administrator  pays  a  divi- 
dend is  entitled,  on  proof  of  his  claim,  to  be 
paid  out  of  any  moneys  for  the  time  being  in 
the  hands  of  the  administrator,  before  that 
money  is  applied  to  the  payment  of  any 
future  dividend,  an  amount  equal  to  the 
aggregate  of  the  dividends  he  failed  to 
receive  but  he  is  not  entitled,  except  on  such 
terms  and  conditions  as  may  be  ordered  by 
the  court,  to  disturb  the  distribution  of  any 
dividend  declared  before  his  claim  was 
proved  by  reason  that  he  did  not  participate 
therein. 


Debtor  liable 
for  dividend 


Exception 


Onus  of  proof 


In  case  of 

subsequent 

arrangement 


In  case  of 
bankruptcy 


(8)  Where  the  administrator  has  no  knowl- 
edge of  a  debt  before  he  pays  the  final 
dividend,  the  debtor  is  liable  to  the  creditor 
for  an  amount  equal  to  the  amount  the  credi- 
tor would  have  received  if  the  administrator 
had  had  knowledge  of  the  debt. 

(9)  Subsection  (8)  does  not  apply  where 
the  creditor  had  knowledge  of  the  arrange- 
ment. 

(10)  For  the  purposes  of  subsection  (8), 
the  onus  of  proving  that  the  administrator 
had  knowledge  of  a  debt  or  that  a  creditor 
had  knowledge  of  the  arrangement  is  on  the 
debtor. 

93.  (1)  Subject  to  subsection  (2),  where, 
subsequent  to  the  making  of  an  arrangement 
under  this  Part,  a  new  arrangement  is  made 
in  respect  of  the  same  debtor,  the  adminis- 
trator shall,  in  accordance  with  section  92, 
distribute  to  the  creditors  under  the  original 
arrangement  the  moneys  received  by  him 
and  not  yet  distributed. 

(2)  Where,  subsequent  to  the  making  of  an 
arrangement  under  this  Part,  a  petition  is 
filed  or  is  deemed  to  have  been  filed  pursuant 
to  this  Part  and  a  bankruptcy  order  is  made 
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made 


in  respect  of  the  same  debtor,  the  adminis- 
trator shall  transfer  to  the  trustee  who  is 
appointed  in  the  bankruptcy  of  the  debtor 
the  moneys  received  under  the  arrangement 
and  not  distributed  to  the  creditors. 

Return  of  (3)   Where  the  administrator  requires  a 

debtor  where  no  debtor  to  make  payments  under  subsection 
arrangement  68(3)  and  an  arrangement  is  not  made  in 
respect  of  the  debtor,  the  administrator  shall 
return  the  moneys  to  the  debtor  unless  a 
petition  has  been  filed  in  respect  of  the 
debtor,  in  which  case  the  administrator  shall, 
after  deducting  the  prescribed  fee 

(a)  if  a  bankruptcy  order  is  made  in 
respect  of  the  debtor,  pay  the  moneys  to 
the  trustee;  and 

(b)  if  no  bankruptcy  order  is  made  in 
respect  of  the  debtor,  return  the  moneys  to 
the  debtor. 


Unclaimed 
dividends 


(4)  Where  the  final  dividend  is  paid,  the 
administrator  shall 

(a)  forward  to  the  Superintendent  for 
deposit  in  the  Consolidated  Revenue  Fund 
and  for  credit  to  the  Bankruptcy  Trust 
Account  all  unclaimed  dividends  and 
undistributed  moneys  remaining  in  his 
hands;  and 

(b)  provide  a  list  of  the  names  and  the 
latest  known  addresses  of  the  persons  en- 
titled to  the  unclaimed  dividends,  showing 
the  amount  of  the  dividends  payable  to 
each  person. 


Certificate 
where 


(5)  Where  an  arrangement  is  fully  per- 
formed, the  administrator  shall  give  a  certifi- 
fuiiy  performed  cate  in  prescribed  form  to  the  debtor. 


Partner,  94.  (i)   The   release   by   this   Part   of  a 

jdntdebtoTnot  debtor  in  respect  of  a  debt  does  not  affect  the 
released  liability  of  a  person  who  was,  in  respect  of 

the  debt,  a  partner  or  a  guarantor  or  jointly 
and  severally  bound  with  the  debtor  unless, 
and  to  the  extent  that,  such  person  is 
released  by  this  Part. 

No  contracting       (2)  No  person  shall  bring  an  action  against 
debt'reieased  °  a  debtor  to  obtain  payment  or  satisfaction  in 
respect  of  a  debt  from  which  the  debtor  has 
been  released  by  this  Part  notwithstanding 
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(a)  the  giving  by  the  debtor  of 

(i)  an  express  or  implied  agreement  to 
pay  the  debt, 

(ii)  an  express  or   implied   promise  to 
pay  the  debt,  or 

(iii)  an  express  or  implied  acknowledge- 
ment that  the  debt  is  owing;  or 

(b)  the  giving  of  any  new  consideration  to 
the  debtor. 

No  set-off  of  (3)  Where,  after  a  debtor  is  released  in 
beUSreieasedVe  respect  of  a  debt  by  this  Part,  a  person 
becomes  indebted  to  the  debtor,  such  person 
shall  not  claim  as  a  set-off  the  amount  of  any 
debt  in  respect  of  which  the  debtor  has  been 
released  by  this  Part. 

No  dismissal  of      (4)    Except   with   the   permission   of  the 
empoyee         COurt,  no  employer  shall  dismiss,  suspend, 

lay-off  or  otherwise  discipline  a  debtor  on  the 

ground  that 

(a)  a  proposed  arrangement  is  to  be  or  has 
been  filed  in  respect  of  the  debtor; 

(b)  an  arrangement  has  been  made  in 
respect  of  the  debtor;  or 

(c)  the  debtor  has  made  an  assignment  of 
wages  pursuant  to  subsection  90(2)  that  is 
enforceable  against  the  employer. 

No  discrimina-       (5)  n0  public  utility  may  alter  its  service, 

tion  by  public  c  '%  ,. 

utility  refuse    service    or    otherwise    discriminate 

against  a  debtor  or  his  estate  on  the  ground 
that 

(a)  a  proposed  arrangement  is  to  be  or  has 
been  filed  in  respect  of  the  debtor; 

(b)  an  arrangement  has  been  made  in 
respect  of  the  debtor;  or 

(c)  a  debt  owed  to  the  utility  for  services 
rendered  to  the  debtor  prior  to  the  date  of 
the  proposed  arrangement  in  respect  of  the 
debtor  has  not  been  paid. 

Exception  (6)  Subsection  (5)  does  not  preclude  a 

public  utility  from  discontinuing  service  if 
the  debtor  does  not  pay  for  services  rendered 
subsequent  to  the  date  of  the  proposed 
arrangement. 
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Term  of 
arrangement 


Administrator 
may  propose 
variation 


Notice 


Term  of  Arrangement 

95.  (1)  Subject  to  subsection  (2),  an 
arrangement  made  under  this  Part  shall  be 
for  a  term  not  exceeding  three  years. 

(2)  Subject  to  subsection  (3),  where  the 
administrator  is  of  the  opinion  that  a  debtor 
cannot  reasonably  be  expected  to  fulfil  the 
obligations  imposed  on  him  by  an  arrange- 
ment made  under  this  Part,  the  administra- 
tor may  vary  the  term,  the  amounts  to  be 
paid  or  the  times  of  payment  set  out  in  the 
arrangement  but  not  so  as  to  extend  the  term 
beyond  four  years  from  the  date  of  the  pro- 
posed arrangement. 

(3)  Where,  pursuant  to  subsection  (2),  the 
administrator  varies  the  term,  the  amounts  to 
be  paid  or  the  times  of  payment  set  out  in  an 
arrangement,  he  shall  send  a  notice,  in  pre- 
scribed form,  to  every  creditor  bound  by  the 
arrangement  stating  that  the  arrangement 
will  be  deemed  to  be  varied  in  the  manner  set 
out  in  the  notice  unless  creditors  party  to  the 
arrangement  and  having  more  than  fifty  per 
cent  in  value  of  the  claims  admitted  under 
the  arrangement  request  the  administrator  to 
call  a  meeting  of  creditors  by  sending  to  him 
within  twenty-five  days  from  the  date  of 
sending  of  the  notice  a  request,  in  writing, 
requiring  the  administrator  to  call  a  meeting 
of  creditors. 

(4)  Where  a  meeting  of  creditors  is 
requested  pursuant  to  subsection  (3),  the 
administrator  shall  call  a  meeting  of  such 
creditors  to  be  held  forthwith. 

(5)  The  administrator  shall,  at  least  ten 
clear  days  prior  to  the  date  of  the  meeting 
called  pursuant  to  subsection  (4)  send  to 
every  creditor  bound  by  the  arrangement  a 
notice  containing 

(a)  the  date,  time  and  place  of  the  meet- 
ing; and 

(b)  such    other   information    as    may   be 
prescribed. 

if  no  quorum         (6)  Where,  one-half  hour  after  the  time 

deemed^aHed    appointed  for  a  meeting  of  creditors  under 

this  section,  a  quorum  is  not  present,  the 


Calling  of 
meeting 


Notice  to  be 
sent  to  creditors 
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In  case  of 
quorum 


Amendments 
require 
agreement  of 
administrator 
and  debtor 


Variation 
deemed 
accepted  if  no 
meeting 
requested 


Notice  of 
variation 


arrangement  is  deemed  to  be  varied  in  the 
manner  set  out  in  the  notice. 

(7)  Subject  to  subsection  (8),  at  a  meeting 
of  creditors  under  this  section,  the  creditors 
may,  by  resolution,  accept  the  arrangement 
as  varied  or  reject  or  amend  the  arrangement 
as  varied  but  the  arrangement  is  deemed  to 
be  accepted  as  varied  unless  it  is  rejected  or 
amended  by  way  of  resolution  carried  by  the 
majority  of  votes  of  the  creditors  entitled  to 
vote,  whether  or  not  they  are  present  or 
represented  at  the  meeting. 

(8)  Where  the  creditors  resolve  to  amend 
an  arrangement  as  varied,  such  arrangement 
is  deemed  to  be  rejected  unless  the  adminis- 
trator and  the  debtor  concur  in  the 
amendment. 

(9)  Where  a  meeting  of  creditors  is  not 
requested  to  be  called  pursuant  to  this  sub- 
section, the  arrangement  is  deemed  to  be 
accepted  as  varied  in  the  manner  set  out  in 
the  notice. 

(10)  Where,  pursuant  to  this  section,  an 
arrangement  as  varied  is  rejected,  deemed  to 
be  rejected  or  amended,  the  administrator 
shall  forthwith  send  to  every  known  creditor 
a  notice  in  prescribed  form. 


Annulment  of 
arrangement 


Idem 


Annulment  of  Arrangement 

96.  (1)  On  application  and  on  such  notice 
to  the  administrator  as  may  be  prescribed, 
the  court  may  annul  an  arrangement  made 
under  this  Part  where  it  constitutes  a  fraud 
with  respect  to  a  particular  creditor  and,  on 
such  an  annulment,  the  debtor  is  deemed  to 
have  filed  a  petition  in  respect  of  himself 
under  subsection  135(1)  that  is  in  accord- 
ance with  paragraphs  134(1) (a)  and  (b)  and 
the  administrator  shall  forthwith  make  a 
bankruptcy  order  in  respect  of  the  debtor. 

(2)  On  application  and  on  such  notice  to 
the  administrator  as  may  be  prescribed,  the 
court  may  annul  an  arrangement  made 
under  this  Part  where  the  debtor  defaults 

(a)  in  fulfilling  his  duties  under  this  Act; 
or 
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(b)  in  complying  with  the  terms  of  the 
arrangement,  an  order  of  the  court  or  a 
direction  of  the  administrator. 


Arrangement         (3)    Unless   the   administrator   varies   an 
annulled  arrangement  pursuant   to  subsection   95(2) 

the  arrangement  is  deemed  to  be  annulled 

(a)  where  the  payments  to  be  made  under 
the  arrangement  are  payable  on  a  monthly 
or  shorter  basis,  on  the  day  the  debtor  is  in 
default  in  his  payments  in  an  amount 
equal  to  the  total  of  three  months  pay- 
ments; or 

(b)  where  the  payments  to  be  made  under 
the  arrangement  are  on  a  basis  other  than 
that  referred  to  in  paragraph  (a),  ten  days 
after  such  payments  become  payable  and 
are  not  paid. 

in  case  of  (4)   When  an   arrangement   made  under 

lnSdCni     tnis  Part  is  annulled 

(a)  the  administrator  shall,  within  ten 
days  of  the  annulment,  send  a  notice  in 
prescribed  form  to  the  debtor  and  the 
creditors  bound  by  the  arrangement; 

(b)  the  debtor  is  not,  without  leave  of  the 
court,  entitled  to  further  relief  under  this 
Part  or  Part  IV  while  any  debt  for  which  a 
claim  was  admitted  in  the  arrangement  is 
unpaid; 

(c)  the  rights  of  the  creditors  are  revived 
for  the  amount  of  their  claims  less  any 
dividend  received  except  where  the 
arrangement  is  annulled  under  subsection 
(l);and 

(d)  the  administrator  shall  distribute  to 
the  creditors  bound  by  the  arrangement 
the  moneys  received  by  him  and  not  yet 
distributed,  unless  a  bankruptcy  order  is 
made  with  respect  to  the  debtor  prior  to 
the  distribution,  in  which  case  the 
administrator  shall  remit  such  moneys  to 
the  trustee  of  the  estate  for  distribution  to 
the  creditors  of  the  estate  in  bankruptcy. 
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Right  to  File  Petition 

Creditor  may         97.  (i)  Any  creditor  who  is  bound  by  an 
withadminis-     arrangement  and  who  is  entitled  to  file  a 
trator  in  certain  petition   in   respect  of  an   insolvent  debtor 
circumstances    pursuant  to  section  136  or  137  may,  within 
thirty  days  of  a  notice  sent  by  the  adminis- 
trator   pursuant    to    subsection    73(10)    or 
95(10)  or  paragraph  96(4)(a),  file  with  the 
administrator    a    petition    in    respect    of   a 
debtor  where 

(a)  a  proposed  arrangement  with  respect 
to  such  debtor  is  withdrawn,  rejected  or 
deemed  to  be  rejected  pursuant  to  section 
73; 

(b)  an  arrangement  is  rejected  or  deemed 
to  be  rejected  pursuant  to  section  95; 

(c)  the  court  annuls  an  arrangement  with 
respect  to  the  debtor  pursuant  to  subsec- 
tion 96(2);  or 

(d)  such  arrangement  is  deemed  to  have 
been  annulled  under  subsection  96(3). 

Administrator        (2)    Where    a    petition    filed    with    the 

bankruptcy       administrator  pursuant  to  subsection  ( 1 )  is  in 

order  accordance  with  paragraphs  134(l)(a)  and 

(£),  the  administrator  shall,  if  a  trustee  is 

willing  to  act,  forthwith  make  a  bankruptcy 

order. 

Date  of  filing  of      (3)   Where  a  bankruptcy  order  is  made 
petlt,on  pursuant  to  subsection  96(1)  or  pursuant  to 

subsection  (2),  the  petition  is,  for  the  pur- 
poses of  sections  168  to  185,  deemed  to  have 
been  filed  on  the  date  of  filing  of  a  notice  of 
intention  or  of  the  proposed  arrangement, 
whichever  is  the  earlier. 


